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Abstract

Since most Internet users utilize file-sharing software to exchange
digitalized copyright-protected works through Internet, it is important to
define and evaluate the service offered by Internet Service Providers in our
copyright law system. This article intents to introduce 3 leading U.S.
cases(MP3.com Napster Grokster) therefore we can take advantage of
these U.S. courts opinions in analyzing the same behavior happening in our
country. Meanwhile this article also take latest revised Taiwan Copyright

93.07 HEHEEATIo7H @



108

UHBEZ AREE ISP ¥ERRPLA
REMARBEERIBRER U EELER
u BRI Rt AZE 2T RANTE

.
-\_

IS

law into consideration so that we can check whether that would reach its
feasibility and efficacy.

BAR

P2P

Keyword

MP3 Napster Grokster Kuro eDonkey Emule P2P copyright
infringement  file-sharing software  Internet Service Provider

=, EE .
—. B EEEEGE

MP3*
wav  Window media player Realplayer
Y [=¢! Moving Picture Experts Groups-1 Audio Layer-3
Moving Picture Experts Groups
1987
MPEG-2 canon Fujitsu Hitachi

GE 16
patent pool
Http://www.mpegla.com

EEMEEAT 67 #i 93.07



DHBEZ AEE ISP ¥ ERRMBILYL

BEMA R BRI E L SRR
B R BB A A AR 2 4T B T L\

<
I 1T I B NN -.--——

Internet Service Provider”

=, MRFEENEEE

ISP

A REXBE=IEREEFERERF REFAZN
SEUERHRRBEEY TEHBBRNEETRL &
EeE L ZFE

93.07 EBMEHATI67H 8



110

UHBECAEE ISP FERRMILL

=DV 2 (A 40 B AR 52 S 0 B LB L 4B
u RSB B o R A AR 2 1T BN E

. UMG v. MP3.COM?% :

1 MP3.COM MP3.COM
CD MP3
2
Instant Listening® CD
CD MP3.COM
MP3.COM
CD
Beam-it *
MP3
MP3 >

2000 6 umMG 11
mp3.com
UMG , SONY, WARNER, ARISTA, ATLANTIC, BMG ,RCA, CAPITOL, ELEKTRA,
INTERSCOPE ,SIRE v. MP3.COM, INC., Defendant. 00 Civ. 472 (JSR) September 6, 2000
92 F. Supp. 2d 349, *; 2000 U.S Dist. LEXIS5761, UMGv. MP3.COM

UMG v. MP3.COM a subscriber must purchase the CD from
one of defendant's cooperating online retailers (the "Instant Listening Service")

UMGv. MP3.COM asubscriber to MP3.com must "prove” that he
already owns the CD version of the recording by inserting his copy of the commercial CD
into his computer CD-Rom drive for afew seconds (the "Beam-it Service")

UMG v. MP3.COM ....without authorization, copied their
recordings onto its computer servers...
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6 UMG v. MP3.COM a subscriber to MP3.com must either
"prove" that he already owns the CD version of the recording...or must purchase...
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Section 107 of the Copyright Act provides a non-exhaustive list of fair use factors.
These factors include:
(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.
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—., A&M etal V. NAPSTER ¢

()

Napster UMG V.
MP3. COM " ”
MP3.COM
” " browser interface
Napster
Napster file-sharing software
hotlist-tool function Napster
user library
directories °
IP IP
8 2000 8 19
NAPSTER

A& M GEFFEN INTERSCOPE SONY MCA ATLANTIC ISLAND MOTOWN
CAPITOL LAFACE BMG RCA UNIVERSAL ELEKTRA ARISTA SIRE POLYGRAM
VIRGIN  WARNER Plaintiff(s), v. NAPSTER, JERRY LEIBER, individualy =~ MIKE STOLLER, v.
NAPSTER, INC., Defendant(s). 114 F. Supp. 2d 896; 2000 U.S. Dist. LEXIS 11862 August
10, 2000, Decided “A & M et al. v. NAPSTER”

A& M etal. v. NAPSTER c
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1
contributory copyright
infringement
2
|SP-Internet  Service
Provider
ISP
11
10 A& M etd.v. NAPSTER B

...locating servers with MP3 files" by providing a peer-to-peer file-sharing system
that allows Napster account holders to conduct relatively sophisticated searches for music
files Q) 212

“Brief for the United States as Amicus Curiae/On Apppeal from the United State District
Court for the Northern District of California-Nos.00-16401& 00-16403”

11
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1992
Audio Home Recording Act
1008
13 512(a) ISP-Internet Service Provider
(1) ISP
@
ISP
(3) ISP
4 ISP
®)
Napster MP3
Napster
ISP

Http://www.copyright.gov/titlel17/92chap5.html last visit in 2003/5/26

14 14 4 Statement of Issues
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512(a) Napster MP3
IP
Napster Napster 1

= . METRO-GOLDWYN-MAYER et al., v. GROKSTER ,
Streamcast, Kazaa'®

1 Kazaa System
” Kazaa System Kazaa Media
Desktop”
Grokster Streamcast
15 14 6 Summary of Argument

16 METRO-GOLDWYN-MAYER STUDIOS INC,, et al., Plaintiffs, v. GROKSTER, LTD., et
a., Defendants. JERRY LEIBER, et d., Plaintiffs, v. CONSUMER EMPOWERMENT BV
ak/aFASTTRACK, et d., Defendants UNITED STATES DISTRICT COURT FOR THE
CENTRAL DISTRICT OF CALIFORNIA 243 F. Supp. 2d 1073; 2003 U.S. Dist.
January 8, 2003 Decided MGM V. GROKSTER
COUNTERCLAIMS 259 F. Supp. 2d 1029; 2003 U.S. Dist  April 25, 2003, Decided

MGM V. GROKSTER
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2. Grokster
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StreamCast
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Streamcast
Desktop
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1 MGM V. GROKSTER
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Morpheus Streamcast
Morpheus
Morpheus
StreamCast Morpheus
18
19
3
17U.S.C.501

summary judgment

StreamCast Grokster

COUNTERCLAIMS Kazaa BV
Sharman Networks

18 MGM V. GROKSTER DISCUSSION  b. StreamCast

9 MGM V. GROKSTER I1. FACTUAL/PROCEDURAL BACKGROUND

1. FACTUAL/PROCEDURAL BACKGROUND
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()
()
Napster Napster
Kazaa
Grokster Streamcast Napster
Kazaa
= (personal jurisdiction) subject

matter jurisdiction
forum non conveniens
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Grokster Streamcast Grokster
StreamCast Networks FastTrack
Morpheus Napster
Napster
Napster
Napster
sharing-file list

Napster
Grokster  Streamcast

Napster

MGM V. GROKSTER 2. Contributory Infringement
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2 MGM V. GROKSTER B. Contributory Infringement 1.
Knowledge of Infringing Activity 2. Materia Contribution to the Infringing Activity of

Another
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Kuro®
MP3

Napster

23 MP3

Napster

http://www.musi c.com.tw/ http://www.kuro.com.tw
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% Kuro
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MP3
25
iMUSIC.com.tw
( )

% Kuro 2003/11/28
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MP3.COM MP3
2 |SP %0
Kuro MP3
Kuro
Kuro
3 |SP -Kuro EZpeer
31
Kuro 92 11
Kuro
Peer to Peer
29
http://nwjirs,judicial.gov.tw/FJUD/index.htm (last visited in
2004/3/21)
0 92 07 29
0921600565-0" ” Kuro MP3"
http://www. ifpi.org.tw/P2P/1P0%20lettert%202973.htm(2003/10/7)
31

2003/11/28

(P2 ELREE AT 67 Hi 93.07



DHBEZ AEE ISP ¥ ERRMBILYL

SR A S BAE S SR DU (B L 148 =Hih
B R o R A B AR 2 1T BT |
I 1 1 R B EMN ------.:_E;-"
32 ISP
MP3
P
Kuro
Kuro Kuro
MP3 MP3
Kuro
TCP/IP
MP3
MP3
P
MP3
=, RERIMS
ISP
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1 Gnutela
MP3.COM
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source code Gnutella
de-bug
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3 * avil*.mpg/* mpeg/* .divx./* .zip/* .rar/* .ace

8 http://www.edonkey2000.com/
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http://www.if pi.org.tw/P2P/0730news.htm(2003/10/7)
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