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Uz ALTAI 22054 5 H R < 4cit 5 " The district court took the first step in the
analysis set forth in this opinion When |t separated the program by levels of abstraction.
The district court stated: As applied to computer software programs, this abstractions
test would progress in order of "increasing generality” from object code, to source code,
to parameter lists, to services required, to general outline. In discussing the particular
similarities. |

12 AR ALTAL k2] B R < faif & I...OSCAR 3.5 structural components, we agree with
Judge Pratt's systematic exclusion of non-protectable expression.

13 ;’F—z,,"*\P{S ALTAI % 274 » 3 R < 4caf 5 T With respect to code, the district court observed
that after the rewrite of OSCAR 3.4 to OSCAR 3.5, "there remained virtually no lines of
code that were identical to ADAPTER." |
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H2 8 ALTAl 24 H m~ 4z 5 ... Thus, its filtration would be wasteful and
unnecessarily time consuming. Furthermore, by focusing the analysis on the infringing
rather than on the infringed material, a court may mistakenly place too little emphasis on a
quantitatively small misappropriation which is, in reality, a qualitatively vital aspect of the
plaintiff's protectable expression. |
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a threshold matter, expert testimony may be used to assist the fact flnder in ascertaining
whether the defendant had copied any part of the plaintiff's work. once some amount of
copying has been established, it remains solely for the trier of fact to determine whether the
copying was "illicit.... Since the test for illicit copying is based upon the response of
ordinary lay observers, expert testimony is thus "irrelevant” and not permitted. Thus, in
deciding the limits to which expert opinion may be employed in ascertaining the substantial
similarity of computer programs, we cannot disregard the highly complicated and technical
subject matter at the heart of theseclaims.
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