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2001
Directive#2001/29/EC of the European Parliament and of
the Council of 22 May 2001 on the harmonization of certain aspects of

copyright and related rights in the information society
The Digital Millennium Copyright Act- DMCA

92
TIFA
92 3 5
2001
A AERL L ERA AR EERTIEEL AP 0 W TR LAY
e N Lz - PR EATER AR RS (2o L;\ A By e s
2 lg;j;)

http : //www.tipo.gov.tw/copyright/copyright_book/ copyright_book.asp -
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—. BIFRRH ( WCT/WPPT )
21102291971 & Figr %

1971 9 1

in any manner or form

in any manner or form

Guide to Berne

Convention ' in any
manner or form
2.1.2 ~1996 # WCT

1996 12

(WCT, the WIPO World Copyright Treaty)
WCT 1 4 2
1 21
WCT 1 21

' The Reproduction Right and Tenproary Copies: the International Framework, the U.S.

Approach and Practical Implications. By Eric H. Smith, 2001 F 3.
2 WCTiE= $ 11545 2 5 (4)Contracting Parties shall comply with Articles 1 to 21
and the Appendix of the Berne Convention.
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9 WCT
WCT 7 3
9 1
7 1
2
WCT 7 2
4 62 13
WCT
7 9
1 WCT
(Agreed Statement)
9
9

(The reproduction right, as set out in Article 9 of the Berne
Convention, and the exceptions permitted thereunder, fully apply in the
digital environment, in particular to the use of works in digital form. It is

];]89,’&63 o P 3o
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understood that the storage of a protected work in digital form in an
electronic medium constitutes a reproduction within the meaning of Article
9 of the Berne Convention.)®

7
9 1
9 2 (1) (2)
(3)
2.1.3 1996 & -7 WPPT
1961
9 WPPT
WCT 7
WPPT WCT
7 11 16
7
° 4:1,F 5

MZ % QiR 278205~ 5 ¢

"It shall be a matter for legislation in the countries of the Union to permit the reproduction
of such works in certain special cases, provided that such reproduction does not conflict
with a normal exploitation of the work. and does not unreasonably prejudice the legitimate
interests of the author. |

T WPPT % 11i£ R+ 5 I (1)Contracting Parties may, in their national legislation, provide for

the same kinds of limitations or exceptions with regard to the protection of performers and
producers of phonograms as they provide for, in their national legislation, in connection
with the protection of copyright in literary and artistic works.
(2)Contracting Parties shall confine any limitations of or exceptions to rights provided for in
this Treaty to certain specia cases which do not conflict with a normal exploitation of the
performance or phonogram and do not unreasonably prejudice the legitimate interests of the
performer or of the producer of phonograms.
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(The reproduction right,
as set out in Articles 7 and 11, and the exceptions permitted thereunder
through Article 16, fully apply in the digital environment, in particular to the
use of performances and phonograms in digital form. It is understood that
the storage of a protected performance or phonogram in digital form in an
electronic medium constitutes a reproduction within the meaning of these
Articles)®

WPPT WCT

=. %H

221~ FivgE2 BE T GAENF T B

117 1998 117

1998 MAI Systems
Corp. v. Peak Computer, Inc. MAI 9

2.2.2 ~ MAI Systems Corp. v. Peak Computer, Inc. %

MAI

PEAK
MAI 1992 MAI
PEAK

8 nar17 8

®  DMCA Section 104 Report, U.S. Copyright Office August 2001, F 29-30 -
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RAM
RAM 117
n PEAK
RAM
117
117
117
1980 117
MAI
MAI
117 1
RAM

1 Gretchen McCord Hoffmann, Arguments for the Need for Solutions to the Copyright

Problem Presented by RAM Copies Made During Web Browsing, Texas Intellectual
Property Journal, Fall, 2000, F 7 Fi4h 2 ~ #% RAM ¢ #ipjt ik iz 2 ¥ v R 4L ()
- _MAIv. Pesk 2 Ae— L i H R BER RS FEMAE~ -1 25 - P F 104

,”T o

1 Sec. 117. - Limitations on exclusive rights: Computer programs

(a) Making of Additional Copy or Adaptation by Owner of Copy. -

Notwithstanding the provisions of section 106, it is not an infringement for the owner
of a copy of a computer program to make or authorize the making of another copy or
adaptation of that computer program provided:

(2) that such anew copy or adaptation is created as an essential step in the utilization of
the computer program in conjunction with a machine and that it is used in no other
manner.

Midh >~ 3 RAM ¥ $Fprid ik s 2 F v A48 (1) - JE_MAIv. Peak S 34— %4
FREROPE O FEMARE N1 ES -~ F 107

12
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PEAK MAI
2.2.3~ 1998 & ficix * ip & ¥ e

MAI

National Information Infrastructure, NI|

1995 NII
MAI RAM
1998
1998 Digital Millennium Copyright
Act of 1998 DMCA *® 17 117
" 512

Bk > % RAM ¥ RpF e 2 FEHER AL (¢ ) /4 MAI V. Peak % thAs—H % §
RRBHOPE S FEMAE S L ESR P T 8BUT -

Y Rigs 5 (@)% 2 (D)5 0 #3845 (€)% (d)3E © Sec. 117. - Limitations on exclusive rights:

Computer programs

() Making of Additional Copy or Adaptation by Owner of Copy. - Notwithstanding the
provisions of section 106, it is not an infringement for the owner of a copy of a computer
program to make or authorize the making of another copy or adaptation of that computer
program provided:

(2) that such anew copy or adaptation is created as an essential step in the utilization of
the computer program in conjunction with a machine and that it is used in no other
manner, or

(2) that such new copy or adaptation is for archival purposes only and that all archival
copies are destroyed in the event that continued possession of the computer program
should cease to be rightful.

(b) Lease, Sale, or Other Transfer of Additional Copy or Adaptation. -

Any exact copies prepared in accordance with the provisions of this section may be leased,
sold, or otherwise transferred, along with the copy from which such copies were prepared,
only as part of the lease, sale, or other transfer of al rights in the program. Adaptations so
prepared may be transferred only with the authorization of the copyright owner.

(c) Machine Maintenance or Repair. —

Notwithstanding the provisions of section 106, it is not an infringement for the owner
or lessee of a machine to make or authorize the making of a copy of a computer
program if such copy is made solely by virtue of the activation of a machine that
lawfully contains an authorized copy of the computer program, for purposes only of
maintenance or repair of that machine, if -
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15

DMCA
117 (o) 512
DMCA
DMCA MAI
DMCA MAI
MAI
16
RAM
RAM

(1) such new copy is used in no other manner and is destroyed immediately after the
maintenance or repair is completed; and

(2) with respect to any computer program or part thereof that is not necessary for that
machine to be activated, such program or part thereof is not accessed or used other than
to make such new copy by virtue of the activation of the machine.

(d) Definitions. - For purposes of this section -

(1) the "maintenance”" of a machine is the servicing of the machine in order to make it
work in accordance with its original specifications and any changes to those
specifications authorized for that machine; and

(2) the "repair” of a machine is the restoring of the machine to the state of working in
accordance with its origina specifications and any changes to those specifications
authorized for that machine.

15

% 1

«

3

ERITEMARL R EZET R (4L L E2 0 A p 23R FdEs
FvfE2 2 ¥ A3, T % ey FRFITHEZ S 5126 o

16 Jessica Litman, The Exclusive Right to Read, 13 CARDOZO AETS & ENT. L. J. 29, 1994,
Jule L. Sigall, Copyright Infringement was Never Easy: RAM Copies and Their Impact on
the Scope of Copyright Protection for Computer Programs, 45 CATH. U. L. REV. 181, 182,
1995; Brain D. Wassom, Copyright Implications of "Unconventional Linking" on the World
Wide Web: Framing, Deep Linking and Inlining, 49 CASE W. RES. L. REV. 181, 251, 1998;
Katrine Levin, MAI v. Peak: Should Loading Operating System Software into RAM
Congtitute Copyright Infringement? 24 GOLDEN, GATE U. L. REV. 649, 1994, #& 3! p
Gretchen McCord Hoffmann > si k< ~ | 7o
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2.2.4~ % B DMCA * i# 2 3%

MAI
DMCA
MAI
o Intellectual Reserve, Inc. v. Utah Lighthouse

Ministry, Inc.”®

1999 Intellectua Reserve, Inc. v. Utah Lighthouse Ministry,
Inc. MAI

19

20

Y Advanced Computer Services of Michigan, Inc. v. MAI Sys. Corp., 845 F. Supp. 356, 30
U.SPQ.2d (BNA) 1443 (E.D. Va. 1994); Marobie-FL, Inc. V. National Assn of Fire and
Equipment Distributors and Northwest Nexus, Inc., 983 F. Supp. 1167, 45 U.S.PQ. (BNA)
1236 (N.D. | . 1997); Religious Technology Ctr. v. Netcom On-Line Communication
Servs., Inc., 907 F. Supp. 1361, 37 U.S.PQ.2d (BNA) 1545 (N.D. Cal. 1995), # 3l g
Gretchen McCord Hoffmann » w4~ ~ § 8

18 Gretchen McCord Hoffmann, Arguments for the Need for Statutory Solutions to the

Copyright Problem Presented by RAM Copies Made During Web Browising, P. 8.
Gretchen McCord Hoffmann » % #h< ~ F 8o
Gretchen McCord Hoffmann » #i#h< ~ F 8o
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24 DMCA MAI
right to read

22

225 FH~x T & F (T2 2 %2 (The Technology, Education
and Copyright Harmonization, TEACH Act)

1998 10 28 DMCA

DMCA
2001 6
2002 11 the

Technology, Education and Copyright Harmonization, TEACH Act of
2002

2 g 2~ RAM P RPERGE G 2 FOCRRAL (7 ) F 9o

2 Jessica Litman, The Exclusive Right to Read, 13 CARDOZO AETS & ENT. L. J. 29, 1994,

#& 351 p Gretchen McCord Hoffmann > #w3#6> ~ 16 -
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DMCA 110(2)
112
112(2)
23
110(2)
TEACH ACT
24

1.

% title 17, United States Code, Section 110(2). For purposes of paragraph (2), no
governmental body or accredited nonprofit educational institution shall be liable for
infringement by reason of the transient or temporary storage of material carried out
through the automatic technical process of a digital transmission of the performance or
display of that material as authorized under paragraph (2). No such material stored on
the system or network controlled or operated by the transmitting body or institution
under this paragraph shall be maintained on such system or network in a manner
ordinarily accessible to anyone other than anticipated recipients. No such copy shall be
maintained on the system or network in a manner ordinarily accessible to such
anticipated recipients for a longer period than is reasonably necessary to facilitate the
transmissions for which it was made.

% title 17, United States Code, Section 110(2).

Notwithstanding the provisions of section 106, the following are not infringements of
copyright:

(2) except with respect to awork produced or marketed primarily for performance or display
as part of mediated instructional activities transmitted via digital networks, or a performance
or display that is given by means of a copy or phonorecord that is not lawfully made and
acquired under this title, and the transmitting government body or accredited nonprofit
educational institution knew or had reason to believe was not lawfully made and acquired.
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TEACH ACT

=, B#®

2.3.1-1991 & T ¢ "gde" ¥ (F sty 4

1991 (The 1991 Software Directive,
91/250/EEC)® 4

% The 1991 Software Di rective, 91/250/EEC, see

http://www.scaramanga.co.uk/archives/directive-91-250-EEC.html.

% Article 4 Restricted Acts

Subject to the provisions of Articles 5 and 6, the exclusive rights of the rightholder within
the meaning of Article 2, shall include the right to do or to authorize:

(a) the permanent or temporary reproduction of a computer program by any means and in
any form, in part or in whole. Insofar as loading, displaying, running, transmision or storage
of the computer program necessitate such reproduction, such acts shall be subject to
authorization by the rightholder;

(b) the tranglation, adaptation, arrangement and any other alteration of a computer program
and the reproduction of the results thereof, without prejudice to the rights of the person who
atersthe program;

(c) any form of distribution to the public, including the rental, of the origina computer
program or of copies thereof. The first sale in the Community of a copy of a program by the
rightholder or with his consent shall exhaust the distribution right within the Community of
that copy, with the exception of the right to control further rental of the program or a copy
thereof.
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5 27

50

28

1991

2321995 & T T ¢ ? Firgz A EfSLE

(Council Directive of 14 May 1991 on the legal protection of
computer programs) (Directive 96/9/EC of the

2 Article5 Exceptions to the restricted acts

1. In the absence of specific contractua provisions, the actsreferred to in Article 4 (a) and (b)
shall not require authorization by the rightholder where they are necessary for the use of the
computer program by the lawful acquirer in accordance with its intended purpose, including

for error correction.

2. The making of a back-up copy by a person having a right to use the computer program

may not be prevented by contract insofar asit is necessary for that use.

3. The person having aright to use a copy of a computer program shall be entitled, without

the authorization of the rightholder, to observe, study or test the functioning of the program

in order to determine the ideas and principles which underlie any element of the program if

he does so while performing any of the acts of loading, displaying, running, transmitting or

storing the program which he is entitled to do.

28 (50) Such a harmonised legal protection does not affect the specific provisions on protection

provided for by Directive 91/250/EEC. In particular, it should not apply to the protection of
technological measures used in connection with computer programs, which is exclusively
addressed in that Directive. It should neither inhibit nor prevent the development or use of
any means of circumventing a technological measure that is necessary to enable acts to be
undertaken in accordance with the terms of Article 5(3) or Article 6 of Directive
91/250/EEC. Articles 5 and 6 of that Directive exclusively determine exceptions to the
exclusive rights applicable to computer programs.

2 http://europa.eu.int/| SPO/legal/en/ipr/software/software.html
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European Parliament and of the Council of 11 March 1996 on the lega
protection of databases)*

1995 7 19 (European Commission)
(Green Paper on Copyright and
Related Rights in the Information Society)

3132
(central unit of a computer) 3
1996 9
(Follow-up to the Green Paper on Copyright and Related Rights in the
Information Society) RAM
34

2331997 & Fuib g 2 FiegEs HipMEfl- K454

5

%0 http://europa.eu.int/| SPO/infosoc/l egreg/docs/969ec.html

3L Council Directive of 14 May 1991 on the Legal Protection of Computer Program

[QU250/EEC] » " # 31 p Fuéh 2 » 3 RAM ¢ f7pid ik r 2 ¥ (T R 48 (T ) & _MAI v.
Pesk % pide-{ b R RB AR F  FEMAR A4 &2 0 F 14

VRO T AR ikdn 4 % 4@ R T TR F IR T OUp 7 AR
B pE 2 enE B (permanent or temporary reproduction) ;0 - L3 & 2 F Ain: 0 H k%
A RN FITREA RS T WA R F R AR A0 - # 3T o Jens Gaster,
Copyright and Related Rights in the Information Society, SOFTIC SYMPOSIUMO95:
Problems of Intellectual Property Rightsin the Context of Information Netwoks (Nov. 29-30,
1995) - #&51 p 4k > 0 ki3l > F 115-

% Green Paper on Copyright and Related Rights in the Information Society, COM (95) 382 19
July 1995 - 2 1

See Brussels, Follow-up to the Green Paper on Copyright and Related Rights in the
Information Society, http://www.ispo.cec.be/in-fosoc/legreg/docs/com96586.html >

32

328
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(Proposed Directive on the Harmonization of Certain
Aspects of Copyright and Related Rights in the Information Society, COM
(97) 628 final.)*® 2

36 RAM

37

38

39

% http://www.wipo.org/copyright/en/meetings/2001/cr_ec_mnl/doc/cr_ec_mnl01_2.doc

% 1997 Copyright and related rights in the information society: harmonization of certain

aspects, http://www.europa.eu.int/scadplus/leg/en/Ivb/126053

Article 2 Reproduction right

Member States shall provide for the exclusive right to authorize or prohibit direct or indirect,
temporary or permanent reproduction by any means and in any form, in whole or in part:

(a) for authors, of the original and copies of their works,

(b) for performers, of fixations of their performances,

(c) for phonogram producers, of their phonograms,

(d) for the producers of the first fixations of films, in respect of the original and copies of
their films, and

(e) for broadcasting organizations, of fixations of their broadcasts, whether those broadcasts
are transmitted by wire or over the air, including by cable or satellite.

w1 WIPO % %) 4p B i 12 #834 »
http://moea.gov.tw/~meco/cord/books/books4/bk004_maind-1.htm.

B oprn o e REERERHE AR GF S AL
http://www.copyrightnote.org/paper/pa0015.doc > 5

37

39 .
o

Article 5 Exceptionsto therestricted acts set out in Articles2 and 3

1. Temporary acts of reproduction referred to in Article 2 which are an integral part of a

technologica process for the sole purpose of enabling use to be made of a work or other

subject matter, and having no independent economic significance, shall be exempted from

theright set out in Article 2.
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2 40
1999 5 19
1 42 5 1
43 2
(transient and incidental)
(essential)
(Recital 23) (caching)
(browsing)
(explanatory memorandum)
WCT 7

40

41

a2

w48 T WIPO % 5 4p B i 12 #834 »
http://moea.gov.tw/~meco/cord/books/books4/bk004_main4-1.htm

Brussels, 21.05.1999 COM (1999) 250 final 97/0359/COD > WIPO
http://moea.gov.tw/~meco/cord/books/books4/bk004_main4-1.htm -

[COM(1999)250 final], Amended Proposal for Directive on Copyright and Related Rightsin
the Information Society, http://europa.eu.int/comm/dgl5/en/intprop/intprop/copy 2en/pdf »
31 119

Article 5 Exceptionsto the restricted acts set out in Articles2 and 3

1. Temporary acts of reproduction referred to in Article 2, such as transient and incidental
acts of reproduction which are an integral and essential part of a technological process,
including those which facilitate effective functioning of transmission systems, whose sole
purpose is to enable use to be made of a work or other subject matter, and which have no
independent economic significance, shall be exempted from the right set out in Article 2.
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J

(European Parliament)
(European Council) 2000 5 22
(Directive 2001/29/EC of the
European Parliament and of the Council of 22 May 2001 on the
Harmonization of Certain Aspects of Copyright and Related Rights in the
Information Society)*

2.35~ P %

@
(b) (©)
(d) ()

44 FERLE2BLERELHD " The introduction in Article 5(1) of the condition that

the main act of use of a work should be authorised by the rightholders or permitted by the
law. The Commission shares the Parliament's concern to ensure that networks do not serve
as vectors for the transmission of pirated content. However, it feels that adding this
condition is not the most appropriate or commensurate means of achieving that objective
and, on the contrary, might jeopardise the proper functioning of the networks. ; " The
conditions attached to the exercise of this condition have been strengthened by the above
amendments accepted by the Commission. Together with Article 8, they ensure a
satisfactory balance between the rights of rightholders and this exception (amendments 16
and 33). ; W 3l p I ¥ A M RS EF FoE 42 2 kAo
http://www.is-law.com/OurDocuments/CRO033LA.pdf » | 7 »

45 http://europa.eu.int/smartapi/cgi/sga_doc?smartapi! celexapi! prod! CEL EXnumdoc& Ig=EN&n
umdoc=32001L 0029& model=gui chett

EEnEZAT 71 8 93.11



"M+ ZFAAABINER=FER
$75 EEERE 2 M R 5 XAEAE &0

B
I 1T I B RN ..--— "

46
5 1 2
1
2
47
5 2 2
5 3 2 3
2.3.6 ~ =47
2
2 5 2 5
® e

Article 2 Reproduction right
Member States shall provide for the exclusive right to authorize or prohibit direct or indirect,
temporary or permanent reproduction by any means and in any form, in whole or in part:
(a) for authors, of their works;
(b) for performers, of fixations of their performances;
(c) for phonogram producers, of their phonograms;
(d) for the producers of the first fixations of films, in respect of the original and copies of
their films;
(e) for broadcasting organizations, of fixations of their broadcasts, whether those broadcasts
are transmitted by wire or over the air, including by cable or satellite.
A S
Article 5 Exceptionsto therestricted acts set out in Articles2 and 3
1. Temporary acts of reproduction referred to in Article 2, which are transient or incidental
[and] an integral and essential part of a technological process and whose sole purpose is to
enable:
(a) atransmission in a network between third parties by an intermediary, or
(b) alawful use
of a work or other subject-matter to be made, and which have no independent economic
significance, shall be exempted from the reproduction right provided for in Article 2.
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33 48

(acts which enable browsing as well
as acts of caching) (those (acts)
which enable transmission systems to function efficiently)

2 5

N

(33) The exclusive right of reproduction should be subject to an exception to allow certain
acts of temporary reproduction, which are transient or incidental reproductions, forming an
integral and essential part of atechnological process and carried out for the sole purpose of
enabling either efficient transmission in a network between third parties by an intermediary,
or a lawful use of a work or other subject-matter to be made. The acts of reproduction
concerned should have no separate economic value on their own. To the extent that they
meet these conditions, this exception should include acts which enable browsing as well as
acts of caching to take place, including those which enable transmission systems to function
efficiently, provided that the intermediary does not modify the information and does not
interfere with the lawful use of technology, widely recognised and used by industry, to
obtain data on the use of the information. A use should be considered lawful where it is
authorised by the rightholder or not restricted by law.
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2000 ot

% 2001

113
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1990 52
57
1999 12 9
2
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2001 1990 58 9

5 30
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