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Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, 112 Stat. 2860 (enacted H.R.
2281 (1998)); ROBERT P. MERGES, One Hundred Years of Solicitude: Intellectual Property Law,
1900-2000, 88 CAL. L. REV. 2189, 2201 (2000) (asserting that the "DMCA enacted sweeping
changes in copyright law"); DAVID NIMMER, Puzzles of the Digital Millennium Copyright Act, 46
J. COPYRIGHT SOC'Y U.S. 401, 402 (1999) (discussing the significance of the DMCA
revisions to the 1976 Copyright Act compared to prior revisions); PAMELA SAMUELSON,
Intellectual Property and the Digital Economy: Why the Anti-Circumvention Regulations Need to
be Revised, 14 BERKELEY TECH. L.J. 519 (1999); YOCHAI BENKLER, Free as the Air to
Common Use: First Amendment Constraints on Enclosure of the Public Domain, 74 N.Y.U. L.
REV. 354 (1999); JULIE E. COHEN, Some Reflections on Copyright Management Systems and
Laws Designed to Protect Them, 12 BERKELEY TECH. L.J. 161 (1997); MARK STEFIK, Shifting
the Possible: How Trusted Systems and Digital Property Rights Challenge Us to Rethink Digital
Publishing, 12 BERKLEY TECH. L.J. 137 (1997) (examining "trusted systems" as technological
measures); DAN L. BURK, Muddy Rules for Cyberspace, 21 CARDOZO L. REV. 121, 168 (1999)
(discussing "copyright management systems as a way to deter unauthorized use of digital works");
Benkler, supra note 4, at 414 n.234 (discussing "technological protection measures"); DAVID
NIMMER, A Riff on Fair Use in the Digital Millennium Copyright Act, 148 U. PA. L. REV. 673,
686 (2000) (noting that the "gravamen [of the anti-circumvention provisions] is not copyright
infringement").
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See Section-by-Section Analysis of H.R. 2281, 105th Cong. 9 (1998) (stating that anti-device
provision of ?1201(a)(2) "is carefully drafted to target 'black boxes' and to ensure that legitimate
multipurpose devices can continue to be made and sold"); REPORT OF THE HOUSE COMM.
ON COMMERCE, H.R. REP. NO. 105-551, at 38 (Sept. 1997) ("The Committee believes it is
very important to emphasize that (a)(2) isaimed fundamentally at outlawing so-called 'black
boxes' that are expressly intended to facilitate circumvention of technological protection
measures for purposes of gaining access to a work.").
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» CRAIG ALLEN NARD , SYMPOSIUM ON INTELLECTUAL PROPERTY, DIGITAL TECHNOLOGY

& ELECTRONIC COMMERCE: DIGITAL COPYRIGHT AND DATABASE PROTECTION: The
Dmca's Anti-Device Provisions. Impeding the Progress of the Useful Arts? 8 Wash. U. JL. &
Pol'y 19 (2002).

2% Jonathan Band and Taro Issihiki, The New Anti-Circumvention Provisions in the Copyright Act:

A Flawed First Step, 3 No. 11 CYBER. LAW. 2 (1999) (asserting that the Administration should
have regulated "just conduct" because "virtually any technology can be used for good or evil").

Bl paMELA SAMUELSON, The digital dilemma: a perspective of Intellectual Property in the

information age,< http://www.sims.berkeley.edu/~pam/papers/digdilsyn.pdf>.visited >2003/1/22.

2 pAMELA SAMUELSON, Intellectual Property and the Digital Economy: Why the Anti-Circumvention

Regulations Need to Be Revised
,< http://www.sims.berkeley.edu/~pam/papers/Samuelson.doc>visited 2003/1/22.

2 CATHY E. CRETSINGER & PETER S. MENELL > ANNUAL REVIEW OF LAW AND
NOLOGY:FOREWORD , 16 Berkeley Tech. L.J. 1,(2001).
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2 nE Supp. 2d 294 (S.D.N.Y. 2000). [Defendants Web site owners promulgated, through the

Internet, software called DeCSS, which decoded the scrambled signal on plaintiffs' motion
picture studios' digital versatile disks (DVDs) so that owners of DVDs could reproduce flawless
copies of those movies in violation of copyright laws. Defendants filed suit in order to enjoin
defendants from distributing such DeCSS programming. Before the court was defendants' motion
for a preliminary injunction to prevent the distribution of the DeCSS programming until
resolution of the case. The court ordered the preliminary injunction, finding that plaintiffs showed
irreparable harm if defendants' action continued because their copyrighted material would
continue to be violated. Moreover, plaintiffs showed a likelihood of success on the merits because
defendants' argued exceptions to copyright infringements under the Digital Millennium
Copyright Act were inapplicable and their free speech under the U.S. Const. amend.] 82 F. Supp.
2d 211, *; 2000 U.S. Dist. LEXIS 906, **; 53 U.S.P.Q.2D (BNA) 1780.
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" No. €99-2070P , 2000 U.S. Dist. LEXIS 1889 (W.D. Wash. Jan. 18, 2000). (Plaintiffs, cight

major United States motion picture studios, distributed many of their copyrighted motion
pictures for home use on digital versatile disks (DVDs), which contain copies of the motion
pictures in digital form. They protected those motion pictures from copying by using an
encryption system called CSS. Defendants, computer hackers, devised a computer program
called DeCSS that circumvented the CSS protection system and allowed CSS-protected
motion pictures to be copied and played on devices that lacked the licensed decryption
technology. Plaintiffs filed suit under the Digital Millennium Copyright Act (DMCA), 17
U.S.C.S. 71201 et seq., seeking to enjoin defendants from posting DeCSS and to prevent
them from electronically "linking" their site to others that post DeCSS. Defendants argued

that their actions did not violate the DMCA and, in any case, that the DMCA, as applied U.S.

Const. amend. I. Thus, to computer programs, or code, violated the U.S. Const. amend. 1.
The court concluded that the DMCA as applied to posting and linking here did not
contravene plaintiffs were entitled to appropriate injunctive and declaratory relief.),111 F.
Supp. 2d 294, ; 2000 U.S. Dist. LEXIS 11696, ; 55 U.S.P.Q.2D (BNA) 1873; Copy. L. Rep.
(CCH) P28,122 .
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