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% Wm0 B % 2 1% Supreme Court of the United States» fij 4" SCt )

*+ 1999 # Dickinson v. Zurko %° -4 57 £ RF R icie + 3k s United
States Court of Appeals for the Federal Circuit » @ # "CAFC ) % & % I
£ 1% 1% & °(United States Patent and Trademark Office fj " USPTO )
B J s B R E RE T g A2 (Administrative Procedure

fcfep 195 %27 67

1

Foipk B EpEELE T LIS 4 é& L3P L1 AREF o SANNTE B
TEM AR ;v'ﬁrsoﬁ_ FrEF RIS ¥ (2006 & ) E A B R T L sz 2 (2002
32004 &) s E L L (1999&3;) r,% Biva1 % (1997 # & ). % =
4B 1 2%?%2:; KT o ENMFI PRI R BMETI AR
BEPFIRE ~ o P L3 27 B2 - f ¥R EAES P B2~ 4
MFREAE T TPESF L 432 o Email ¢ cstrcmp@hotmail.com - B 4 A F
http://www.interdisc-law.nccu.edu.tw/people/bio.php?PID=27 -

Bt RBNEF E I (SC) hF R G ERET
http://www.supremecourtus.gov/index.html » ]2+ p : 02/02/2006 -

527U.S.150(1999). (¥ v $RBEF -
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=98-377 -

F|z*p : 07/01/2005 - )

B E R nicae b orik pe (CAFC) enF i 0 -4 B % | http//www.fedcir.gov/ »
I3+ p - 02/02/2006 -

M 2REHEFHRL (USPTO) hE > %R % hitp://www.uspto.gov/ » ¥/
= p 1 02/02/2006 -
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Act> @A TAPA ) e > °% TE USC. §706 0 @ ikdyiif< » 2
Fa® 0 - R T R TR s B IRE B e
Dickinson v. Zurko % =% gt> 4> USPTO :u 5 CAFC &2 5U.S.C.
§706 % A H M7 B E R 2% > Tle CAFC 3u i & 2] b2 ¢ 3
“73) T P &g o4y 3% (clearly erroneous) | % & 2 % > °5 is SCt:n i CAFC
fert 5USC. 8706 2. %@ % 4 USPTO R > 7 & I enE F 2 2 o °
4t A v IR EE A PR RN R PSRt A
BRI B > foh 2 ARE B R 227 2 USPTO 127 5 = «
2 2k w AR MRS
(1) 1999 & :InreBernard J. Youngblood™ ~ In re Bruce Beasley®*~ Inre
Bonnilyn M. Oggero® - In re Paul D. Case and Alan G
Stephenson™ ~ % Inre Leonard M. Greene®% % o

(2) 2000 & : In re Robert J. Gartside and Richard C. Norton'® ~ In re

See Ladas & Parry LLP. (August 1999), “United States - Standard of Review by Federa
Circuit of Factual Determinations by Patent and Trademark Office,” at
http://www.ladas.com/BULLETINS/1999/0899Bulletin/US CAFC.html (visited on
07/02/2005. )

See In re Zurko, 111 F.3d 887, at 889.
See In re Zurko, 142 F.3d 1447, at 1457.
See Dickinson v. Zurko, 527 U.S. 150, at 150-1.

W g FR BB TR > Ahe A2 0] 2004 £ 120 R 2 Kb .

98-1518 (Fed. Cir., July 6, 1999), 1999 U.S. App. LEXIS 15024.
99-1055 (Fed. Cir., July 20, 1999), 1999 U.S. App. LEXIS 16695.
99-1116 (Fed. Cir., August 10, 1999), 1999 U.S. App. LEX1S 18477.

11
12
13
14 98-1531 (Fed. Cir., August 31, 1999), 1999 U.S. App. LEXIS 20827.
1 99-1317 (Fed. Cir., December 6, 1999), 1999 U.S. App. LEXIS 32002.

99-1241 (Fed. Cir., February 15, 2000), 203 F.3d 1305; 2000 U.S. App. LEXIS 2065; 53
U.S.PQ.2D (BNA) 1769.
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Donald R. Huene" ~ InreT. Pfeiffer’® ~ 2 Inre Mcneil-Ppc, Inc.® %
%

Vs

(3) 2001 & : InreWako Pure Chemical Industries Ltd.° - In re Hans O.

Cederblad and Jan D. Seppala® - In re Misha Tereschouk® ~ % Inre
Zurk®% % o

(4) 2002 # :In re Sang Su Lee” ~ In re Jerry R. Salandro® ~ In re

Glaug® ~ Inre C. Steven McDaniel, et a.?’ ~ 2 InreHuston®% % -

(5) 2004 & : InrelLavaughn F. Watts, J.° -+ %2 Inre Bruce Beadey® %
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7

fipat B¢ s g - 5 it Dickinson v. Zurko % 245 2000 &

99-1514 (Fed. Cir., August 11, 2000), 2000 U.S. App. LEXIS 19978.

00-1067 (Fed. Cir., November 1, 2000), 2000 U.S. App. LEXIS 27336.

99-1268 (Fed. Cir., April 19, 2000), 2000 U.S. App. LEXIS 6960.

00-1139 (Fed. Cir., February 1, 2001), 4 Fed. Appx. 853; 2001 U.S. App. LEXIS 1376.
00-1336 (Fed. Cir., February 9, 2001), 4 Fed. Appx. 914; 2001 U.S. App. LEXIS 2047.
01-1112 (Fed. Cir., April 4, 2001), 7 Fed. Appx. 972; 2001 U.S. App. LEXIS 5640.

96-1258 (Fed. Cir., August 2, 2001), 258 F.3d 1379; 2001 U.S. App. LEXIS 17219; 59
U.S.PQ.2D (BNA) 1693.

00-1158 (Fed. Cir., January 18, 2002), 277 F.3d 1338; 2002 U.S. App. LEXIS 855; 61
U.S.PQ.2D (BNA) 1430.

01-1394 (Fed. Cir., February 28, 2002), 30 Fed. Appx. 947; 2002 U.S. App. LEX1S 4434,

00-1571 (Fed. Cir., March 15, 2002), 283 F.3d 1335; 2002 U.S. App. LEXIS 4246; 62
U.S.PQ.2D (BNA) 1151.

01-1307 (Fed. Cir., June 19, 2002), 293 F.3d 1379; 2002 U.S. App. LEXIS 12264; 63
U.S.PQ.2D (BNA) 1462.

02-1048 (Fed. Cir., October 17, 2002), 308 F.3d 1267; 2002 U.S. App. LEXIS 21659; 64
U.S.PQ.2D (BNA) 180.

03-1121 (Fed. Cir., January 15, 2004), 354 F.3d 1362; 2004 U.S. App. LEXIS 572; 69
U.S.PQ.2D (BNA) 1453.

04-1225 (Fed. Cir., December 7, 2004), 117 Fed. Appx. 739; 2004 U.S. App. LEXIS 25055.
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=1 J. Gartside and Richard C. Norton % 2 2002 # = Inre Sang Su Lee % »
Bl ad aARORPFrL2 L 57 - Kt
UT%@EQWC%A%ﬁﬁﬁﬁﬁéﬂiﬁﬁ@ﬂj%%&m
FLAR T UHESS N oA AL T1999 Ehg A AERMHY T X
FEIF A AR 2 A2 —2000 £ In re Gatside % |~ % F # MAcie
BT havEdp TA4F—2002 £ InreSang Sulee % ~ 2 M A
BRERALFY ? B w00k d k£ & 2537 £.2002 # Inre
Sang Su Lee % > 5*1,? L_Fﬁﬁv’ » CAFC & f > 5% 7 g efaff
USPTO = Jf 3% FEBEM S E A o F > FF AR EH
51‘:2,_?;’;& & T\IE'_LL}%@\Z WHEo¥ A7 al* InreSang SulLee
$m£$$§ﬁﬁw &ﬁm\@wmmd LT o

AN HAREEREE
- ~1999 E chg f R S )

B2 X CAFC % Dickinson v. Zurko % % % A2 H & (7 5o M e
Ao w5 USC. §706 i 2 % A A MG Fivenigsh o Ldoim b
ARRE* LIPS EE > CAFC engf 172 583 B B4z @ 1999
# hInreBernard J. Youngblood ~ In re Bruce Beasley ~ Inre Bonnilyn M.
Oggero ~ Inre Paul D. Case and Alan G. Stephenson ~ % In re Leonard M.
Greene £ % 5 mend_ APA A B3 % coRd 8 > 515 CAFC A it 5
USC. §706 1?2 % & AR 4o A5 fleni7redma ZHE * o
BYRE o

1999 # 7 % 6 p »CAFC & InreBernard J. Youngblood % 2 #4->
H ‘e (affirmed )JUSPTO 1% = & 4| ies » @ InreBernard J. Youngblood
_,% #_Dickinson v. Zurko % & CAFC % — # edZ e % ¥ P15 £ v &
2o m AEdehdlghh ThEm 4 L4 (obviousness) | 2 2hEgm b L jEz

3 See98-1518 (Fed. Cir., July 6, 1999), 1999 U.S. App. LEXIS 15024, at 1-2.
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afg 2L REBEE S EELEEIERE
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Myes+ § (secondary consideration) ;- %a USPTO p SRR (T
"%+ 3 F#% 4L | € > (Board of Patent Appealsand Interference) | »
NTHTELR g (Boad) ) AR kXY kG TEHI AR R
AiAZ W EP 2 2Rk T BEP At 2 A VIpY S 2T
FP AR Er R 2 THEEP N R X2t E 5 Fa
P RIBEAR N TR L AN 2 A o

7 InreBernard J. Youngblood % 2 2432 d ¢ » B3 % 4 HL I ek
o CAFC 7 ALt Tagm 5 A4 ) 2 £33 5 - B2 BN L3R
R - %9 2 &4 (factua underpinnings) » *@ CAFC dadto kI
APA 2. 5USC. §706> # 4% f ¢ 2 ¥ 7 % 3R (factua findings) #_7° %7
e (arbitrary ) ~ & % = (capricious) ~ 32 2. % * (an abuse of
discretion) ~ & & & ¥ fehE $5 o1 L #F «h (unsupported by substantial
evidence) ¥ > CAFC ¥ B2 R £ F . o ¥ ¥

%% 41999 # 7 7 20 p #di e In re Bruce Beadey % ¢ » CAFC
@45 USPTO 4% 35 U.SC. §102(b)a % 2 % & & fus » Ba & % £
Dickinsonv. Zurko % % = & X4 o g2 A % 5 r%fr;fﬁlrij IR 0 e A%

e £ R R R PR B LN TSGR

% 500 98-1518 (Fed. Cir., July 6, 1999), 1999 U.S. App. LEXIS 15024, at 4-6.
ppFn st > Lo AREJIFEEST T3 A5 THRAR (Quality Review) —% B
% {14583 40 (Notice of allowance) % 14 7k A A > % L3P » 2B
F - http://www.taie.com.tw/c1131.htm » ]3> p @ 07/23/2005 -

¥ e 98-1518 (Fed. Cir., July 6, 1999), 1999 U.S. App. LEXIS 15024, at 4-6.

% gl InreMayne, 104 F.3d 1339, 1341, 41 U.S.PQ.2D (BNA) 1451, 1453 (Fed. Cir.
1997).

3 ms12r : Dickinsonv. Zurko, 144 L. Ed. 2d 143, 119 S. Ct. 1816, 1999 U.S. LEXIS 4004,
1999 WL 372956 (U.S. 1999); see also 5 U.S.C. §706 (1994).

3" See 98-1518 (Fed. Cir., July 6, 1999), 1999 U.S. App. LEXIS 15024, at 6-7.

¥ 290 3 A AWHoT 22 50 %45 35U.SC. §103 7 125 (See99-1055 (Fed. Cir,,
July 20, 1999), 1999 U.S. App. LEXIS 16695, at 1-3.) fe it 2 (¥ 34 ) & A1z 530
10 % CAFC 7 4 % 12 (See 99-1055 (Fed. Cir., July 20, 1999), 1999 U.S. App. LEXIS
16695, at 3-4.)

33
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(means-plus-function) %3 #F 38 2 f2§8 - & A A Zdimd
$3t4rii@* APA - ¥ 5 U.SC. §706,> CAFCH N H 3 54 f ¢ 2
¥ 7 /-2 (factua determination) p¥ > & Jf k3 APA 2. 32> @ JL AL %
T T5U.SC. §706(2) ;> 4+ » CAFC ~ 45 1 # F i p § &% 4L >
e T F5USC. 870670 % ;o %

w55 USC. §706 2% > HF - B A= > F 4 i
> APA AT R PR w AR M ik R AT RTR A A RERIE Y V2w
ﬁﬂﬁpmﬂﬁmg% GEE M R

N
5

<l
|
\4

=

%2 o IRV 0 IRIRA 2N E B o ih

AR B DFTIE L oM 2 E e VA AFRT T 5USC. §
706(2)(A)i (F)» $# 2 F/iFs ~TFFM -~ 2 Fredp ol i 22

Afchlz o LB ERBEME S Fh oM

Fpt oo )'j-*ua“ it In re Bernard J. Youngblood % % In re Bruce Beasley
%L CAFC: Har i Ni g s 943, & TN
: a’ﬂ»,;ﬁwzg;@i;z kg Pl T kihz 2 éJ AP o A R PR AL
449 TEF8m > CAFC & A:E# 5 U.S.C. §706(2)(A) = (F)» ¥&-
BAERG FRiRY

1999 # 8 * 10 p »CAFC & Inre Bonnilyn M. Oggero % 2_ %4>
H a4 USPTO iz 35U.SC. 8103 #7 5% 2. % & B Jlljas o fe2]j4-72.d ¥

® gl #x : Dickinson v. Zurko, 527 U.S. 150, 144 L. Ed. 2d 143, 119 S. Ct. 1816, 50
U.S.PQ.2D (BNA) 1930 (1999), rev'g, In re Zurko, 142 F.3d 1447, 46 U.S.PQ.2D (BNA)
1691 (Fed. Cir. 1998) (en banc).

40" Spe 99-1055 (Fed. Cir., July 20, 1999), 1999 U.S. App. LEXIS 16695, at 5-6.

4 B % F - http://luscode.house.gov/download/pls/05C7.txt » 33* p : 03/29/2005 -
5U.S.C. §706(2)(A)~(F):
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of thistitle
or otherwise reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the
reviewing court.
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CAFC:ni R 2 (v' FA)FREOFEURRIPLA €M T a4
B 2 B2 A A4EEen o @ CAFCiaLﬁ*"%‘f;zl‘?o%B FELE ¢ R
PEEm 5 A 22 2%%hmr 2772 APA2 5USC. 8706 2. "9 &
7 5 A % (substantial evidence standard ) | & T R #72 gl ®
(arbitrary and capriciousstandard) ; ¥ - 3 4 A% m 3 4L R € 7% 7
);}B’IFU"‘]'Z 43 44

1999 # 8 * 31 p » CAFC #& ! In re Paul D. Case and Alan G
Stephenson % 2_ 274> H adF USPTO i pe 35 U.S.C. §103 #t 5 2. % =
Bl o adidmd ¢ > CAFC 47 43 35U.SC. §103 2 k@ 2
A LR HEE37E 3 (review de novo) B opk =
BHGAN LT FIFR I PLFTFHER 3 ?}gk“r?;( TR T
VR al;‘ﬁ@;gie%%,fa@\mf'w 2 Jie o ®ie~ # » CAFC 4 izt ¥ 9
wIE-R Yy APA 22 TR & mr%_ij AEq 23 Y5 CAFC Wg hE
1 E ¢z i‘”’"’?ﬁmiﬁﬁ’ B AT A B R AT L g
RN IR P BRI CAFCHR- AL R g2 EFFM 0

1999 # 12 * 6 p » CAFC #! Inre Leonard M. Greene % 2_ 2]+ »
f3F USPTO =& 35 U.S.C. 8103 #7 5 2 3 & & f| s o f2]id32d

St

2 Rl zx:Dickinson v. Zurko, 527 U.S. 150, 144 L. Ed. 2d 143, 119 S. Ct. 1816, 1816 (1999).

43 56e99-1116 (Fed. Cir., August 10, 1999), 1999 U.S. App. LEXIS 18477, at 2.
See Ladas & Parry LLP. (1999, August), “United States - Standard of Review by Federal
Circuit of Factual Determinations by Patent and Trademark Office,” at

http://www.ladas.com/BULLETINS/1999/0899Bulletin/lUS CAFC.html (visited on
07/02/2005.)

* R 313t Inre Donaldson Co., 16 F.3d 1189, 1192, 29 U.S.PQ.2D (BNA) 1845, 1848 (Fed.

Cir. 1994) (en banc).

4 513 Inre Rouffet, 149 F.3d 1350, 1355, 47 U.S.PQ.2D (BNA) 1453, 1455 (Fed. Cir.

1998).
4T J 512z Dickinson v. Zurko, 527 U.S. 150, 144 L. Ed. 2d 143, 119 S. Ct. 1816, 1818 (1999).
® m3lir: 5U.S.C. §706 (1994).

See 98-1531 (Fed. Cir., August 31, 1999), 1999 U.S. App. LEXIS 20827, &t 8.

EEFEREST 93 B 95.09


http://www.ladas.com/BULLETINS/1999/0899Bulletin/US_CAFC.html

£ BB FPIE E AR SAPR RIS 5 20 vk
RBRHZEESEFERR a ’Q‘*ezz?

IIIIIII------u..__L

POCAFC 27 HEERTF AL R €4 2gn 2 L 2 B2 e
504 ;E'/z‘f—-’LLIZ:i‘ ’1‘%”?%’ #’5]}$"7/£J‘"LF?IT :T' ’SlLL
o P LR ¢ FRFM O CAFC HNEF 4 m;:}fg APA 2 % B E
gl 52"% Bl NP R T F F I T E 5 T - (TIURR 2
m#ﬁmé}mﬁ CAFC:n5% H 2 FHu|E8 - BAEM £FAL
Ak SR
A CAFC #2000 # 2 * 15 p 7 InreRobert J. Gartside and Richard
C.Norton % (7 fif "InreGartside % ;) # » g2 TE R # R
2% 4 % 5USC. §706(2)¢ vi— i A & p® 35
SEFEFRE A AR x> —2000 £ Inre Gartside %
CAFC*> 2000 # 2 * 15 p #di In re Gartside % z_ 24 » H fafr
USPTO % & &l o @ A% ¢ > CAFC = 7 B> F£F 31
@7 5 % &A% 0 42 > CAFC 7~ j2f 5 USC. §706(2)(A)# 1 itz
# 2 5 * (anabuseof discretion) | A& 2 iF * B 3F o
(- ) M EFER2ZBHAN
BARLAIY 4o B2 4 USPTO ehd 9 4 /b imif * APA
iE2 s CAFC 2 #h#E™ » 2 THde Mo mgg v TF hoagdy A% -
E Thefeig® U5 & avgdy ) A% ¢
(1) HA=
CAFC 4 1 7= Dickinson v. Zurko % » SCt #itsh 7 H v B3 § PFit s

%0 J 313z ¢ Panduit Corp. v. Dennison Mfg. Co., 810 F.2d 1561, 1566, 1 U.S.PQ.2D (BNA)
1593, 1596 (Fed. Cir. 1987).

L g3l2x Inre Lueders, 111 F.3d 1569, 1571, 42 U.S.PQ.2D (BNA) 1481, 1482 (Fed. Cir.
1997).

52 5121 Dickinson v. Zurko, 527 U.S. 150, 144 L. Ed. 2d 143, 119 S. Ct. 1816, 1823 (1999).
%% 500 99-1317 (Fed. Cir., December 6, 1999), 1999 U.S. App. LEXIS 32002, at 6.
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HUSPTOR F # Rzl hF A A% 5 TP Aanszs Az bz ™
Fini CAFC 2 % 4 AW ik h 2 W28 F e B2 1 5 USC. §
706-% it CAFC 45 #1»SCt # A 7% ¢ * 5U.S.C. §706(2)(A) 5U.S.C.
§706(2(E) %k % & USPTO 2 £ I » *Fm H 4 i8> 3 & 7 L3k
WMo mivi Ak FHARE Y

(2) 3wEH TR bl A%

CAFC % 4 ﬁi'{% 5 U.S.C. §706(2)(A) (CAFC fiLrzz 2 5 72
TR ARE) ARG ZERCEY R TN T AT B0 M
Flh ey g M E TR L 0T - R B
®a CAFC 7 » F1 4 Mf4r2 £ % &;EKAPA 2 %ﬁ&a@é A

TR a ch o R A FEFERrES T, 2 BT 5
mrﬁg@ ., 60 61

CAFC # %28 5 USC. §706(2)(E) (CAFC fisz 4 5 M9 eh

E AR) AL BEROERHFRL AT F I Fr M

2

Rl : Dickinsonv. Zurko, 142 F.3d 1447, 1449, 46 U.S.PQ.2D (BNA) 1691, 1693 (Fed.
Cir. 1998).

Jaslzx: Zurko, 119 S. Ct. at 1818, 50 U.S.PQ.2D (BNA) at 1931-32.
Jaslix: Zurko, 119 S. Ct. at 1821, 50 U.S.PQ.2D (BNA) at 1934.
5" See 203 F.3d 1305, at 1311-12.

%8 J3l:x ¢ Citizensto Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416, 28 L. Ed. 2d
136, 91 S. Ct. 814 (1971).

Raliz: 6 Steineta., Administrative Law ?51.03, at 51-117 (1999) (" The narrowest scope
of judicial review of an agency['s] fact findingsis afforded by the arbitrary, capricious, or
abuse of discretion test.")

0 %512 ¢ Hyundai Elecs. Indus. Co. v. ITC, 899 F.2d 1204, 1209, 14 U.S.PQ.2D (BNA)
1396, 1400 (Fed. Cir. 1990) (noting that the "touchstone" of the "arbitrary, capricious"
standard is rationality); see also 6 Administrative Law ?51.03, at 51-128.

1 See 203 F.3d 1305, at 1312.

55

56

59
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NEEEEEE L L L L L&

T PF a0 TRYTA L HEF R L EFreida®s CAFC
& SCtH "9 baEdy , 228 ¢

a4 g PR A A - TR mkfu’mk;}ﬁ—uﬁr,,,m,u%grb'%?g‘g
ﬁ%ﬁ\ﬁﬁx%ﬁﬁ%%mwgmﬁ%aﬁ°'-- MRS
BN ET A7 i+ F hdngdy - (Substantial evidence is more than
amere scintilla. It means such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. . . . Mere uncorroborated
hearsay or rumor does not constitute substantial evidence.) ; *

#2 CAFCHph > SCte %33 " hangdy | § 4 LB FHDL
JEA S Sk LU o ff’tﬁﬁfaé:‘#*iaﬁ ®r SCtrphitd -
4 - ReNBH2Z T T A FRSHZEFIERLT A

ie— # > CAFC 41 » SCtins MA%TS § % AR LLA 5 %

J 5131t Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229, 83 L. Ed. 126, 59 S. Ct. 206
(1938); see generally 3 Charles H. Koch, Jr., Administrative Law and Practice ?10.3[1], at
22-26 (2d ed. 1997).

Falzx @ American Paper Inst., Inc. v. American Elec. Power Serv. Corp., 461 U.S. 402,
412-13n.7, 76 L. Ed. 2d 22, 103 S. Ct. 1921 (1983) (characterizing the "arbitrary,
capricious’ standard as "more lenient" than the "substantial evidence" standard); Abbott Lab.
v. Gardner, 387 U.S. 136, 143, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967) (characterizing
"substantial evidence" review as "more generous judicial review" than "arbitrary,

capricious' review).

Rl 31 ! Consolidated, 305 U.S. at 229-30 (citations omitted); see also AK Steel Corp. v.
United States, 192 F.3d 1367, 1371 (Fed. Cir. 1999) (quoting Consolidated).

® k3125 1 Universal CameraCorp. v. NLRB, 340 U.S. 474, 487-88, 95 L. Ed. 456, 71 S. Ct.
456 (1951).

% sl 31 ! Consolo v. Federal Maritime Comm'n, 383 U.S. 607, 620, 16 L. Ed. 2d 131, 86 S.
Ct. 1018 (1966).

%7 See 203 F.3d 1305, at 1312.

68

J513x @ Association of Data Processing Serv. Orgs., Inc. v. Board of Governors of Fed.
Reserve Sys., 240 U.S. App. D.C. 301, 745 F.2d 677, 683 (D.C. Cir. 1984) (the "arbitrary,
capricious’ standard "is a catch-all, picking up administrative misconduct not covered by the
other more specific paragraphs."); see aso Olenhouse v. Commodity Credit Corp., 42 F.3d

1560, 1575 n.25 (10th Cir. 1994).
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CAFC s g m2* T by ) AEm MR 28 ) A8
gakir o P Fw | 5 USC. §706(2)(E)= 4 - # CAFC :u5 5
U.SC. §706(2)(E)4& = " F toeidp | A * 20 i AHRT 2 \TiF
FRBEFT2ZEFTFR (L) FFFR2HA 7Rk 5 USC. §556
2 5575(2)F A M2 AT A AT 22 TR 2 B Ko
7 CAFC#u% 4 f g TEHM B ¥ - R 5 5USC §554
etk USPTO thit &g * #td 5 U.SC. §556 2 557 “F g A

t 2 CAFC 431 5 U.SC. §554()(1)# 43 * 7 2 ¥ & Fort 5 .sé?.é_%r
% % (subsequent trial denovo) z 7 rct B £ T (B4 2 B € 2 £ 7 )>
P CAFC* #E7T Efli2fr APA Z AR T s 2 A g 2T FH M
%%ﬁﬁ?—ﬁ%ﬁi%%o“

B stdofm g * k2 % - R CAFC:n: » & 412 & 144 578
SR 5E Bk 5 1 USPTO *7”“%? J¢ sk ers B enk b s R @ %
BER genhg Py L iedh 35 USC §143 > Mh b g A
UPPTO &g &£ & JE #4545 2 CAFC» o #h > 2 4 k2 @ L% 35

5125 : Aircraft Owners & PilotsAssnv. FAA, 195 U.S. App. D.C. 151, 600 F.2d 965, 969
(D.C. Cir. 1979).

" msl:x: 35U.S.C. §145 (1994) (“Civil action to obtain a patent"); id. §146 (1994) (“Civil
action in case of interference").

" See 203 F.3d 1305, at 1312-13.

2 Se35U.SC. 144, a
http://www.uspto.gov/web/offices/pac/mpep/documents/appxl 35 U S C 144.htm
#usc35s144 (visited on 08/17/2005.)

B Rl :x 1 35 U.S.C. §144 (1994) ("The United States Court of Appeals for the Federa
Circuit shall review the decision from which an appeal is taken on the record before the
Patent and Trademark Office.")

" Se35U.SC. 143, a
http://www.uspto.gov/web/offices/pac/mpep/documents/appxl 35 U S C 143.htm
#usc35s143 (visited on 08/17/2005.)
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U.SC. §6(b)"*# %1 % 35U.SC. §6 2 35U.SC. §144 2 353 43 7
pE Pm)@% Eﬁg%&f:’ﬁ(ﬁgrﬁg i % er?Ng& EPE L P ITA L 2 4 ﬁ g
Ak o T CAFCinz H i * T oy ARF LR €2 %
_?%ﬁ;ﬁtom 7

(3) 4rimig* T3 el A%

Bt T s | RESTRKERS T edk 0 CAFC £ 7 &d %
Réremenk e d g Ws- bt ¢ §6 (Y3423
RIS Sl EN S o2 SNV A (S V) ;\—.A— 2 97 AR

oept #h o CAFC 4 1§ 3% 1> e drie » CAFC {8 %3 & 5 P eh
@ FENE LI E R I R kAT 1 P

e

iﬁg
%‘ﬁ)@ oS Flm CAFC 2 w & RE @ i R ERiL L § ¢
k% o8- % CAFC 2 T % e &K 1 & USPTO p 482 & % >

M oAEREARY ¥ A G RO g DY AR FHAKDER o
i CAFC g N g FZ P e Brini - A | ¢ i difmg L > *

CAFC # 7R g & 2p|? o 2L R gL AL FERELEFH
Bz o 11 CAFC & 4 = T Bzt B 3 ehm 5 5 0 K i
P2 T by, rAEEE TP

CAFC# ¥ £ d SCten|ihv zgH it * T fox éé#fh 2%
BLR g2 FRHFM2L 52 o CAFCH ) SCt e st T3

® Se35U.SC.6,a
http://www.uspto.gov/web/offices/pac/mpep/documents/appxl 35 U S C 6.htm#us
€35s6 (visited on 08/17/2005.)

J 313 ¢ Thomas Leonard Stoll, A Clearly Erroneous Standard of Review, 79 J. Pat. &
Trademark Off. Soc'y 100, 106 (1997) (arguing in favor of "substantial evidence" review
based on 35 U.S.C. §6(b) and 144).

""" See 203 F.3d 1305, at 1313.

" J 3125 : Gechter v. Davidson, 116 F.3d 1454, 1460, 43 U.S.PQ.2D (BNA) 1030, 1035 (Fed.
Cir. 1997) ("We hold that the Board is required to set forth in its opinions specific findings
of fact and conclusions of law adequate to form a basis for our review.").

" See 203 F.3d 1305, at 1314

76
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% mgm AR M RKETA L e BT L H ks A YA
CAFC i 5 % Dickinsonv. Zurko % p# » SCt 7~ 3 77 [ dcddp | AR
FERWCAFCE 2L A ¢ T 7 8m2a AL -0 %

%7517 SCt2 A8 CAFC ¥ # [ it Bt iha 5 L8 2
fRz_fkgpod )7 L CAFC A L4 T hengidy | 723 a4 %D
P TR A A G & A AR )T 2R A ) F R CAFC 51
H2Lblmig T F éﬁv?ﬁ#f% e L

CAFC # % BE 2% F 72 o % = e =% (United States Court of
Appedls for the Sixth Circuit » f§ # "CASC ) 2 Chrysler Corp. v. DOT
X851 5 5 ai%? > CASC @ 4k % ;@u T bRy AERT
BT L% AR F H A FBH > &% (automobile safety
standards) - CAFC 45 1 » o 203%i7 8 % 331‘%1? B a7 i g
W 2R 2EFEH A4 o e kPR 5U.SC. §556 2 557 2 EE 4T 7
Aol g M AR A%Ey ﬁﬁgﬁgﬁ)@arf%i‘i%J
AE>2iERY chA ERE T A% iy TR L % 48
Fla iz & % 2R AR R R TR T\\%’:&Fp;’ 4 E@’“Fz;é S h IS
bR R AT SN R RAER Y 2 k4o - % > CAFC 43¢

<1
|

CASC trizk @ g r**? gy AW F1i CASCins: (Trcts M ik
Zn R RFR B GIE IR F AR T R G R kB

8 512 : Overton Park, 401 U.S. at 415; Camp v. Pitts, 411 U.S. 138, 141, 36 L. Ed. 2d 106,
93 S. Ct. 1241 (1973) (noting that "substantial evidence" review "is appropriate when
reviewing findings made on a hearing record").

8 msl3x: Zurko, 119 S. Ct. at 1823, 50 U.SPQ.2D (BNA) at 1936 ("A reviewing court
reviews an agency's reasoning to determine whether it is 'arbitrary' or ‘capricious,’ or, if
bound up with arecord-based factual conclusion, to determine whether it is supported by
'substantial evidence.").

82 500203 F.3d 1305, at 1314
B M ERE A AR A R FERRET
http://www.ca6.uscourts. qov/mternet/mdex htm > #]3* p : 08/17/2005 -

8 472 F.2d 659 (6th Cir. 1972).
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% BB FFIGE b R A PR IR BA b ok
RERGZEESERFERA i 2L ﬁ

o
I 1 1 B § II------n.____ﬁc-'

TR MAFSw TR &S 0 A T 25 0 CASC ip i drk
R AT RA T AN RPE A2 R T p Flee 2>t H g
Nehg Lo PlERG R (R E Ao F A AR

CAFC ¥ 31 % % REEZR F 3574 faB 5 I 42 % 2% (United States
Court of Appedls for the District of Columbia Circuit > f§ i " CADCC )
2_ DataProcessing % » m CAFC 4p aiz%x? » CADCC L ¥ 1 {7 ez
Fizz2 % a4 s 5 USC §706(2)(E)~#3‘wﬁ:4 (5 USC. §

706(2)(A) 574 % & 3 ehr it )ﬂ-dﬁ RF eERp2 BT RE D TIPS
2 R ko a2 TR A %J EENAER LT Ei AR
87 88

e it CAFCHAd WHFEL A g2 A2 A2 L 0 ¢
HREZER S LA REY TP AT AR LALR 6237
FRAG Y

(=) MWt RJdLig 2 F

* % 4 enE R (interferences) #25 o a2+ d ¢ > CAFC:n %
ﬁg{ "F?ﬁﬁm %gfﬁ‘ﬁﬁiﬁ-llﬁq;/j_i_j_’j—j\jﬁ7 g—fl,t}_
FREE 24 m» CAFCB-£37% 4 > YCAFC E o %? e

8 See 203 F.3d 1305, at 1314-15.

POMEREIL R G LR FRRRT

http://www.cadc.uscourts. qov/mternet/lnternet nsf > ¥z p : 08/17/2005 -

8 k3125 : DataProcessing, 745 F.2d at 684 (emphasis added); see dlso id. At 683 (“The

[“substantial evidence” test] is only a specific application of the [“arbitrary, capricious’ test],
separately recited inthe APA . . . to emphasize that in the case of [section 706(2)(E)]
proceedings the factual support must be found in the closed record as opposed to
elsewhere.”).

See 203 F.3d 1305, at 1315.

8 5ee 203 F.3d 1305, at 1315.

% & 3125 : James M. Ellett Constr. Co. v. United States, 93 F.3d 1537, 1541 (Fed. Cir. 1996)

("Jurisdiction is a question of law [that] . . . we review de novo.").
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TRALGFRAR F 2 LB LB AT B R
£E 5 Tragig2 g % - *5 » CAFC s M@z g | 2
FAFRG o8 (D) % FreM e AT LA NS EE EBEAP K
BT FER2F(2) fﬁi%’g'z;#@* 2F-AETEEAM TR
P AP L] > PFqm > CAFC i At H e bz T dogdn &
BEHLR €2 FFHFM o CAFC #ec 2 T ALz | %4 iRz
PoOMRE PR o EE s N T AR L TR | TR SERER
A Tg ey A®F 2 on CAFChtS3n: 2 | ¢ bk
Bv¥ v &L R7? L g2 @i ® o

(=) InreGartside % 3 58

InreGartside?az’v’ﬂ-éiﬁlri“’ﬁEf‘L%ﬁri“?’%xﬁ”ﬁﬂfyﬁé 5U.S.C.
§706(2)(E)e 4 fcrngdy | A% - & Inre Gartside % 5 eh% — 2 24
Inre Mcnell-Ppc, Inc. % #r &k Tr pF & R ie 1k ek o

2000 & 4 * 19 p - CAFC #.! In re McNeiL-PPC, Inc.% 2 24 »
H ¥4l USPTO A%+ 35 U.SC. §102 9% = % ] w eI PR L
P oCAFC AR A MERTFALR § 22 3% 0 *0 CAFC 4 itg 2t
& &

AR ELFFHERAFUA LR ITEZET B g

N gsl 3 5U.S.C. 8135(a) (providing that the Board "may determine questions of

patentability” during the course of an interference) (emphasis added); 37 C.F.R. §1.641(a)
(1999); Perkins, 886 F.2d at 328, 12 U.S.PQ.2D (BNA) at 1311 ("The word 'may" in §135(a)
accommodates the situation when patentability is not placed at issue during the priority
contest, but it would contradict the remedial purpose of the legisation if the Board could
refuse to decide questions of patentability for which there had been adduced an appropriate
record.").

513zt A.C. Aukerman Co. v. R.L. Chaides Constr. Co., 960 F.2d 1020, 1039, 22
U.SPQ.2D (BNA) 1321, 1333 (Fed. Cir. 1992) (en banc).

% e 203 F.3d 1305, at 1315-16.

92

% msl:x : Markman v. Westview Instruments, Inc., 52 F.3d 967, 976, 34 U.S.PQ.2D (BNA)
1321, 1326 (Fed. Cir. 1995) (en banc), aff'd 517 U.S. 370, 116 S. Ct. 1384, 38 U.SPQ.2D
(BNA) 1461, 134 L. Ed. 2d 577 (1996).
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FpordaE o PHRGFL R €2 FFHER o b CAFC 5u5 Fl 2
TR EATLFAGA VLR g TRETF S HBRFTH A
o AR AL A2 FFHER P T CAFC k¥
FPEHAAEPEL TR F anF T W v R G e Al o

Ak {e 2000 # 8 % 11 p #adi e Inre Donad R. Huene % ~ 2000
£ 112 1p&@dieninreT. Pleffer =~ %2 2000 & 2% 1 p ixdieninre
Wako Pure Chemical Industries Ltd. & z_ 21]j4-¢ » #2432 d 04 > 44
TR Ee€2EFHFM CAFC L7 H B iFpcae iz 22 T 9 oy | &
Ba g hz oF ¥IOL CAFC %38 TEF#M ) 2 A auhit b w
717 InreGartside % ek o

etrRlTF PSR ABEHEMI LA QR E InreGatside
% 7] In re Wako Pure Chemical Industries Ltd. % #7 & A2 570 % iF 7 2001
# 1 In re Hans O. Cederblad and Jan D. Seppala % % In re Misha
Tereschouk % ¢ » CAFC B 4oec it & 58 ¢

2001 & 2% 9 p » CAFC #d! In re Hans O. Cederblad and Jan D.
Seppala % 2. &)+ H #- USPTO ﬁv;%@/,} My BTN FH 2 FrEFdeo

% g 5l:x : Dickinsonv. Zurko, 527 U.S. 150, 119 S. Ct. 1816, 144 L. Ed. 2d 143 (1999)
(holding that scope of review of PTO's findings is subject to the Administrative Procedure
Act ("APA"),5U.S.C. §706). "

% msl:x: Inre Gartside, 203 F.3d 1305, 1315, 53 U.S.PQ.2D (BNA) 1769, 1775 (Fed. Cir.
2000).

9 See 99-1268 (Fed. Cir., April 19, 2000), 2000 U.S. App. LEXIS 6960, at 1-2.

% See 99-1514 (Fed. Cir., August 11, 2000), 2000 U.S. App. LEXIS 19978, at 9-10. ( /& 3!
zx @ Dickinson v. Zurko, 527 U.S. 150, 152, 144 L. Ed. 2d 143, 119 S. Ct. 1816 (1999); Inre
Gartside, 203 F.3d 1305, 1315, 53 U.S.PQ.2D (BNA) 1769, 1775 (Fed. Cir. 2000).)

9 See 00-1067 (Fed. Cir., November 1, 2000), 2000 U.S. App. LEXIS 27336, at 7-8. (/& 3!
21 @ Dickinson v. Zurko, 527 U.S. 150, 152, 144 L. Ed. 2d 143, 119 S. Ct. 1816; Inre
Gartside, 203 F.3d 1305, 1313, 53 U.S.P.Q.2D (BNA) 1769, 1774(Fed. Cir. 2000).)

100 506 4 Fed. Appx. 853, at 854. (/7 513x : Dickinson v. Zurko, 527 U.S. 150, 152, 144 L. Ed.
2d 143, 119 S. Ct. 1816 (1999); In re Gartside, 203 F.3d 1305, 1313, 53 U.S.PQ.2D (BNA)
1769, 1773-74 (Fed. Cir. 2000).)
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bXjismd ¢ o CAFCdp 1 F15 TAT4 12 (anticipation); &% § K 4L -

Olimh B G R bR AL | § ikl 708 CAFC &
B @ghigikog o 102103

2001 # 4 * 4 p » CAFC it InreMishaTereschouk % z_ ;4> H
‘a4F USPTO en% 7 & Jiljigs o 2| jdg2 d ¥ 'CAFC 45 4 1>t 35 U.S.C.
8103 2 &g m % LM A A A cnEFHF M2 2 BRI % CAFC #

FEBEATF A L AM 2 2 EL T Rk B G AAFLR ¢
FRERL TR @y CCAFC SR faFi R ¢4 HTRE
7}’2»;;?713_"“ o 105 106

2001 # 8 * 2 p » CAFC # ) InreZurko % » fe H #r4 USPTO e
I Y- ,i_,ij f-s2d ¢ > CAFC & e SCt edfp 77 @ fg = " A
B R T - BERhCHF T BRI L F SR M ER
mit— o CAFC R it "9 Aoy | g 4 G2 B &rahigin
2 H B A R AR (TR M A 2 B 0 P b s CAFC iR
FEAD ALBERAL A - ReNBHZPF TR B AL (TR 2

=

101 g 5125 ¢ Inre Schreiber, 128 F.3d 1473, 1477, 44 U.S.PQ.2D (BNA) 1429, 1431 (Fed. Cir.
1997).

102 g 5122 : Dickinson v. Zurko, 527 U.S. 150, 50 U.S.PQ.2D (BNA) 1930, 144 L. Ed. 2d 143,
119 S. Ct. 1816 (1999); In re Gartside, 203 F.3d 1305, 1315, 53 U.S.PQ.2D (BNA) 1769,
1775 (Fed. Cir. 2000).

See 4 Fed. Appx.914, at 916.

J 313z @ Inre Dembiczak, 175 F.3d 994, 998, 50 U.S.P.Q.2D (BNA) 1614, 1616 (Fed. Cir.
1999).

105 g 512x : Dickinson v. Zurko, 527 U.S. 150, 165, 50 U.S.PQ.2D (BNA) 1930, 1937, 144 L.
Ed. 2d 143, 119 S. Ct. 1816 (1999); In re Gartside, 203 F.3d 1305, 1315, 53 U.SPQ.2D
(BNA) 1769, 1775 (Fed. Cir. 2000).

See 7 Fed. Appx. 972, at 974.

107 g 51x : Consol. Edison Co. v. NLRB, 305 U.S. 197, 229, 83 L. Ed. 126, 59 S. Ct. 206
(1938); see dso Dickinson v. Zurko, 527 U.S. 150, at 162, 50 U.S.P.Q.2D (BNA) 1930.

Fslzx t Inre Gartside, 203 F.3d at 1312, 53 U.S.PQ.2D (BNA) at 1773 (citing Universal
Camera Corp. v. NLRB, 340 U.S. 474, 487-88, 95 L. Ed. 456, 71 S. Ct. 456 (1951)).

103

104

106

108
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TFH T é_ﬁjg)g%J diF g o 109 110
Bl AT oo Y b, ARaRins o R TR Y

R AR hemasheri 5o B CAFC a1 4 B 12 41

2 2% o @ CAFC et # A& RHAR P TEY bompdfast #,00 9

SR RH MR E TR AR T4 #2002 & Inre
Sang Su Lee %

2002 & 17 18 p » CAFC #.t InreSang SuLee % (127 4 MInre
Lee % )z 2|3 H ik USPTO th7 5 & 4135 AL bl 2 v £ % o

23 d ¢ o CAFC 4 91 USPTO p sy 3 (tribunals) i i
Pe (7 FCAT B % #in T2 0 A B A (rulings) 4ol B 48 B SR 4 A
@5~ $Een 2 )+ ¥ £ 1UF R CAFC 4 7 B #-% 45 5 U.S.C. §706(2)(A)
2E)BEAFLLRE2FFHFRE AP

CAFC # 77 7 i 5U.S.C. 8706(2)(A) # (E)2 & & » FRE % %
DR R R G IR 20 AT TN S MR
Brof 2 AR R B BRAHTRERLEEG - H
CAFCiu i oAz ki = 7 - B ALk R H & 32 A rciB M 47 1o
SRR e bk RS BN 7§ E IR R LR R
2 L@, WE L, CAFC 47 AFrctd 2 TR P £ @il g > B8

FEFAZHEAT2EY oa R N AR EFERT LT R

109 g 512x : Consolo v. Fed. Maritime Comm'n, 383 U.S. 607, 619-20, 16 L. Ed. 2d 131, 86 S.
Ct. 1018 (1966).

10 seeIn re Zurko, 258 F.3d 1379, at 1384.

11 @ 5125 ¢ Dickinson v. Zurko, 527 U.S. 150, 50 U.S.PQ.2D (BNA) 1930, 144 L. Ed. 2d 143,
119°S. Ct. 1816 (1999).

12 5p0 277 F.3d 1338, at 1342.

13 J5lzx @ Allentown Mack Sales and Service, Inc. v. National Labor Relations Bd., 522 U.S.
359, 374, 139 L. Ed. 2d 797, 118 S. Ct. 818 (1998) (citation omitted).
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Hehg ho Fl LRkt - BAAE ”’L;Zﬁfzﬁwaéi% AT A A
M E R 2 LT G AR aig o - A > CAFCRL G o
FHEIREPS R kv Pir g h 0 BE A Aol ok
iR MG AAE PP EEFT & mi*”?%m’ IR #&&—%ﬁfi

BRI AT R ORI R T B (2 BT R H L ik
7)o 115 116

T e A OE AR TR 0

pinrelee k(s > A4+ ¥z end > CAFC* & IV a2
# APASUSC. §706:h% &= NiE* 2 > ¢33 N2 204, B R
HeEMmBpadf ¢ ngBn TE9RE FoHgrr N9 aag
¥ A% (5USC. §706(2)(E)) WEFAETEFHER ) i E
B TR ey AR HAAR: TERHER, G TER
S =R B T i Hﬁx TER ey L 4 o RIA %3&1
RPpr e Sa R AM IR FROEFEI > ip®d & F A
fhens £3@ s $ 2 p AR .
% i CAFC folnrelee 2 (s p M 2]iheng A A Pikd > T F 1+
T ARG - REEAERERG 0 bl
(1) 2002 # 2 28 p » CAFC # 4 InreJerry R. Salandro % z_ -
# d4F USPTO 17 & & flies o e d)id1md ¢ » CAFC H #-1u
M9 oy + £ 4% (substantial evidentiary support) | A # @ %

W om 5131 Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416, 28 L. Ed. 2d 136, 91
S. Ct. 814 (1971).

U5 @ 5125 ¢ InreZurko, 258 F.3d 1379, 1386, 59 U.S.PQ.2D (BNA) 1693, 1697 (Fed. Cir.
2001) (review is on the administrative record); In re Gartside, 203 F.3d 1305, 1314, 53
U.S.PQ.2D (BNA) 1769, 1774 (Fed. Cir. 2000) (Board decision "must be justified within
the four corners of the record").

16 see 277 F.3d 1338, at 1342.
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BLR g2 ARPERHER > ViE- W CAFC AT T3 TF &
YR | - THEIRpDFET R - BEEDCHT A § R PRt
A "é? , 118 119

(2) 2002# 3" 15p CAFC# M InreGlaugx (2% 2> Z % MInre
Frank S. Glaug and Margaret A. Kato |) 2. %4> H §z4l USPTO =
7 A Bl o m2iA-1@d ¢ CAFC £ ¢ H #-2 5U.S.C. §706
HTLE‘Lm%gé,gu%gi ﬁ gé%’\nb_ %2 A 120 121

(3) 2002 # 6 * 19 p » CAFC # ! Inre C. Steven McDanidl, et al. %
(> %% TInreC. Steven Mcdaniel, Frank M. Raushel, and James
R.Wild ) 2 2| > H 3 USPTO e1% 3 & A 5 1304 g
WL fes 2 g w £ % (Affirmed in part, vacated in part, and
remanded ) - A %k ¥[i4-32d ¢ > CAFC 45 % 5 U.SC,
8706 F % R ¢ 22175 (legal action) & F #7e ~ & s
FeJR gz~ & qvi2 27 - & (notinaccordance with law) R
BRFHZEL  AFEFFRGAEY ba@ypardtiF o a4
> gj;’(é’[’d ,.r;? Iﬁ, o 122 123

(4) 2002+ 10 * 17 p »CAFC # 1! Inre Charles D. Huston and Darryl
J. Cornish % (127 # "In re Huston ;) 2 %> # & USPTO

17 g 5125 1 Dickinson v. Zurko, 527 U.S. 150, 164-65, 50 U.S.PQ.2D (BNA) 1930, 1936, 144
L. Ed. 2d 143, 119 S. Ct. 1816 (1999); In re Gartside, 203 F.3d 1305, 1316, 53 U.S.PQ.2D
(BNA) 1769, 1775 (Fed. Cir. 2000).

18 g 51x : Consolidated Edison Co v. Nat'l Labor Relations Bd., 305 U.S. 197, 229, 83 L. Ed.
126,59 S. Ct. 206 (1938).

119 506 30 Fed. Appx. 947, at 948.

20 5 312x : Dickinson v. Zurko, 527 U.S. 150, 50 U.S.P.Q.2D (BNA) 1930, 144 L. Ed. 2d 143,
119 S. Ct. 1816 (1999).

121 5ee 283 F.3d 1335, at 1338.

122 j 5131 1 5U.S.C. §706 (2000); In re Gartside, 203 F.3d 1305, 1316, 53 U.S.PQ.2D (BNA)
1769, 1775 (Fed. Cir. 2000).

123 50293 F.3d 1379, at 1382.
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(5) 2004 # 1* 15 p » CAFC #. 4! InreLavaughn F. Watts, Jr. % 2_ |
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“Clam 11 is regjected under 35 U.S.C. 103(a@) as being unpatentable
over Rosenstein et a.

Regarding Claim 11, Rosenstein et a. fail to teach the limitation of at

least three first and second support elements, it would have been an obvious
matter of design choice installing at least three first and second support

elements on the station of Rosenstein et al. so as to secure the shield more
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