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Reconsideration of Patent Regine—

Myth and Dilemman under the Impact of

Technology Progress

JRMHE * (Chang, Jun-Hua)

[(BE]

AXFLEHEBAEMNENZRR , PESKRELRANLLHREEXE ,
LNEBRFZRARTEANRN IS  BLRENIELER , U+ At
RERSEFNEZRENER - FRRAKTERUREAXE. BARE
REENHEHHEBERNEXNTE., AR AREBEEAESR K ER#E
EEXHNERBEMAE  YAHREINHERTETRAFTETRE |
TEERGUENRBHENERTRETR , UEBEENAEREE
MHERFLEERFREBNENES. &% , B TRIPS REBERSH
RERGFEEME, TR, AEZFMFENZE  YRHESR L FHAE
—EREHE, BHENEFHRE,
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Ea i s HALHECHE

[Abstract] :

By exploring the purposes of the patent regime, the possibly optimized
and localized rules and laws are investigated in this paper. The recent
international issues are briefly introduced. Here, the observations from the
progressing history of patent laws are also conducted. The effects caused by
reforming the national patent laws in U.S. and Japan are discussed. In
addition, from the economics viewpoints, it is studied whether the
justification of the patent rights can be empirically supported by data of
innovation encouragement. There are many theories to discuss whether broad
or narrow scopes of claim protection are efficient. Finally, in accordance with
TRIPS, we are looking for the compromises and possible solutions in the

legislative, administrative, judiciary perspectives.

B
ENHE, flF, BLH, VEHE, HEZABRCESVERBE. "ER
HERER—ARERARMEE

Keywords :

Patent regyu. Innovation., Monopoly. Property right, TRIPS . Bolar

exception
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 BNFEENRR  AENFEEHE- AANES

-, TAHRENUE  TEHNHE- FTHUE2H (Needham &

guestion)
=, thttie AR T- ERAREE
=, D titie

(—)ZEEEFHERE (1982
(Z)BAXRERHERE (1988)

M, MNE-BEELENRE
=N

ENHEENRR  AEEZ2AEHE - KBKE
—. ABERETHERE?

—. BHENAXEHE

 BRRAFFEE? —EEBERIMTNER

N, ENGREHENERER - 2RWE

B, ME-BREFREBNZEHERE
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—. MEEE
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. BRTERE

927 EEHE®ATI 558

19



2

BisE HAHEZERE

= =
[— —
== l%%l:l

ENFETERLRRE, BRESLZREEREHERE. A8
MRHGERES KERR , AENEXRTHIBAREZIE A EE
MEZNAECE=ZARMER- BCaBE R, NFEXR. AHBERED
T, AReE, EXRERER- REEPBUAEEMEEZMABKRE
B O BIZZREANAERBETEARBERSE. HARANER- XH
A 301 REMEZHFHADE BREMNZEERRHNKR LNEBHE
#H, RERENBEZ-BASNREXRNEREXEEZHONELZ
T, FHFRERKEAS

EERREWABCENER , ARNREBETATEURBELEERE
B, ABEAFRLERFIRL. EFNENEEHET , 2ENREHE
BRERN , TO2ABXAM'BREESEANFIERENER  E—BERR
FECERNHEERSHEUEERESIMNAEMNS , RUNMHENR
R, RANERPECEERSERZTEENAMUERE , RAMKE
John D. Rockefeller , ZIf &K Bill Gates, AEXAHEHERIXES
HMBIHE MEFATBRICRPHERINAHER  MERHEREANR , #

! Andy Y. Sun, “ From Pirate King to Jungle King: Transformation of Taiwan' s
Intellectual Property Protection” , Fordham Intell. Prop. Media & Ent. L.J. 67, Fall 1998.

(Paris Convention) (United Nations’
World Intellectual Property Organization, WIPO) 1993

(World Trade Organization, WTO)

— (Agreement on Trade
Related Aspects of Intellectual Property Rights, TRIPS).
3 sun, supra, at pp. 1-10.
4 See Lester C. Thurow, “ Needed: A New System of Intellectual Property Rights” |,
Harvard Business Review, Sep.-Oct., 1997, pp. 95-103.

2
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BEREN (NBEHE) . TEAREZNHEMREZERN , EREH
ENEERET K THEER AMREENNBEERREAREGLGTTE
HPAMHRcRBR > EFERRE Y , ENER , BEE-RE TG
THENGRE AMEERNRERCERBENHENKZO- 2HHF
MIKMEAR ? ERE[N  ENENRER—EHRFLEON ATA
RERWLELHER ; BE  EFMRFFTERFA WTO EREMNR
B OEREREEANKBRREEXRTD ,  EZHEIXKT , T F
TE,

AXTBUAENFHEEN CHKRRVESGELRERARN L 2R X
B, EMNZE#HAZRNBERELD , ¥FTEARARLER —BAERME
# MEESASIRRBUVALHANGSNEEL SAMIOISERKD
BRMBMRABMRTARANER  MEARESBNTSERBERS
MABMES , BRATHRERALMDIRBRAEG  MRA—BFER
MZE#E, ANF-EUREERENEABENFEE/IRT  EF=ES
EEDBNENHEL, RBEL, TRIPS HEAELR , REEMNFE
MEN, CENMEEREYRE - EEHRENAELEZ. REEHNGHE
THRHEARRBZHNIBNARESHAB ?» BERIEEMBIIL, BE
FN—-—SLEHEBEEXME :  ENFHESRENEDN AR

(privileges)
(liberty— inhibiting privileges)

9027 EEHMEEATIGSH 21
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(innovation)®, , B BEFHEF RN BSANELTFRAA—EBFE
(incentive) T, BAR : "EFETFHAANISIEEBR A
HArEL. XBAR  "ENHENBSTETERHAN K RM2ER
AT SAE . B, YEETRKRBRBINBER , REEBREXE
O ERTFEAMEK. REMNBEBERR  E[MERBIREBERAL
BEeR , BERERCT  HRBERRTHREESMER, REXRTH
REMNFENES  BERNMEEHNERMN , FTMERE , RFTHEBE
EER BREFREBENCEHERS , & "HEBE2E, EEREHY

o
Beo

R, ERBEFNERZFE- BT’
— MLBFRRERF- AXERMERYY

ENFRTERBHEIRTREBNESDATHER K MR2UOEH XK

(innovation) Joseph A. Schumpeter
(invention)
(innovation)

(imitation or diffusion)
(innovation)
See F. M. Scherer, Industrial Market Structure and Economic Performance,
Rand Mc Nally College Publishing Company / Chicago, 1980, p. 411.

209 (Joseph Alois Schumpeter, 1883-1950)

(1) (2 (3 4
(5
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it RERERR, WTO BMEN "2REFRRSER. AR, AR
BEHRASEANDA , XBRE : "HEEBRRIARTESNIHOMRR
T, TRAtHENEEESUASERNETLEEEY , YASEERAFXETX
5 O BEINL ANEBUEEL, o, EEERE I THENERERS | it
FERERHRAF MEAERANEES IREERETES Y I,
EENEREKRYUFEEN TRIPS, ¥R —ANAEFEE WTO —RIKII
EW. RAUKRK "ELEF, HRPEHBEREIL S B RE K E I
EFEHBE A REAMNRERREREFEN. FREDZAIELE
RAA TRIPS TEEAHRFENIE EX "HIREEXER, TH—
S, REEBIXRAZEEBRTSERFELAMBAGNENER —BIE
ARE, AP TRIPS RUCHBEXRBEBENEBVERRBKERE
B G HEAHBRERXRRERNZEZFLEMER™ , B A &K R 7T aE]
B O EERAEZHMCHRERERZIER 2 EREEK M EMRNE
EEZR, EEES , BIBETF 1992 FXENEHO®NE NS A R
MESHERRESLHEBR. BEHEHFERMRENRASER
BEFARNERIBEBAEN MR BESEN, HPERHNH T
= Neem R—EBEHNERAUREACANESANEY , AEBEAH
BRU "Neem EABRAZ PEALESEN  AREHHERHEME

for]

1980
6% 1990

4% 1977-1996 2% Carlos M
Correa, Intellectual Property Rights, the WTO and Developing Countries, Zed Books Ltd.
2000, p. 5.

® Smith Pamela, “ International Patent Protection and United States Exports: Evidence in
the Data” , paper submitted to the Conference on International Relations of Intellectual
Property: Challenges at the Turn of the Century, The TRIPS Agreement and Developing
Countries, New York and Geneva, sited in Correa, supra note, at 22.
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HHEERRKRIREENEYE  ERPRERARABREA T ATHRTE
H, ALZEFREENHETE  HBANSIENERELMEAZRFERN
RE K HREEANIB EERESHEERNAEATREZER S
B, O BEPERFTERBERTEYEE (biopiracy) , EAFBEREWE
MRrEZRK ARRECHBREINBHEAZREE  RECRTHEHE
FBHT. #HAXEHEBRERLREXERN , BECTREERLE | 2
BABHFEREEBRRHNZETERE.

RABFIERRERBNER2EEFNERRERR (geneticaly
modified organisms, GMOs) ¥ O, M GMOs ER XBEBEHENEE N
BHEM , BNERE® GMOs HRABARERNFERNRTEE  Z
REMEHETR, XEEBMNEEY GMOs RREEEEXREZR , H
FEFRERTBTBLRRBENLEZERE., Ut FHEHRABFNHABRHETA
UBERXLEZRE EELtEFEEREHEEENE  FEHAERME
M.

=, BYUSEFNRBARNEZEAHERBRENTE

EEE 911 BHBEBELE K EZEERSF- REH (anthrax) EHH
fh, BERGMDPHEER 5 AT, 13 ABHEL K 30,000 A AR A FEBS 1 #1
£ FY BEAESHRIATIEEBRAFERANRE - EERHBZEER

19 see BBC News  http://news.bbc.co.uk/1/hi/bussiness/1613410.stm  (last visited Apr.
10, 2003), and Kavaljit Singh, “ Anthrax, Drug Transnational, and TRIPS”
http://www.fpif.org/pdf/gac/ ous0204trips.pdf  (last visited Apr. 10, 2003 ).
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HENTBEEERMATEGNAERBERER (ciprofloxacin™=E R ? Ll
NEAE., ERERNER, NEXEBRRARAFBREEESENE L XH
B an E MBI EEZERE (generic drug) WA , ETRE X
HBEREHBEY BXEBANBEEAEE - SERERBLEFENTIN
BR, AMABSIAFEELAARUCERERRTSERNENESE
B, HBRE K MEABFERBESRRIUARBARNBERZ S
ZE K RHEBEFESEFE  YBEAEMER (Apotex) STE—BEHE
BAEREANEY  MUEBREREZEAFELAAAFRMEIENKE
EREANEABFMBSERFNRES, DARRFEELANERE , XX
RN E ==/

MEONERBE M EEHREERIE , 4,700,000 BHHELE L B80F
300 AERERR  HPRBREXERNSEEE K BEHE R KFHEE
B, BFERFERBERESRR  UEATREREUAEEEREALE
BHREY , ASIRBXENVRBLFNR, MREBBRERBIELT
RREET BEERSIARZLHREEMT HE SEHRLFFELRE
MERKR, TOBERERFEEBEEBRA  EXBRBARTZEEARE

u WTO (generic drug)
( )

(generic drug)

2 Cipro $350

$10
http://senrs.com/Canada_overrides_patent_for_cipro_to_treat_anthrax.htm (last
visited Apr. 10, 2003)

13
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BiTimE HRHEsEEE

BREENENER MEREFNERBEREY

2, ENHEBNRER . AEFNFEL HH#
- TANER

—, TAttENE : TEBHHPE- THE 2
(Needham question)

B AZHE (Joseph Needham, 1900— 1995) HRFER KB RN E
$ER (PEREFEME (The Science & Civilization in China)) #+
B O MEHPREMASKHEZENEZHR - "RHTEPEERRZBRE
BRAFER? ) ERNERBGERUMHTEREBREE WA T #
- HEEATH—HEI+EELHE , PENEANZERRZEEB
AAFER, ERAETAELEANRAERR ?ZTHERRTEZFEAR
EHZEFREH®, < HE REERENETIREFFL, - EF 2
FTEEZEEEEER  MALUBNEREBERERERZ , MERW
REBHANENBHEDRT  EREAEREZIESIFES  LHER
MAREHEFRESRT (ANHBNSERZRHI)., ERBZEERA
TXEanEARARTRARNED , SERNEEMERRE , TEEHFA
RERE  EBREBRREMNREXELCRTIR -—mH , A +LE. )\t

14 http://www.national review.com/comment/comment-rgol dbergprint121301.html (last

visited Apr. 11, 2003 ).
15
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HRHEsERE B 17 5 R

I

REBLETXEGNEIERNG , PELTFHER , EPRAALREI-F
TEEREEHES,

=, thttie  AREELI- BERNRYE

ThitiCHHEBENEERERES , BAEAREEFZE (1817 #IE) ,
MEREFNZERE , XEBLERRERBRZ (1869 F), £ 1866
— 1882 £l , HmTEBLKKE (popular refrenda) MEEREFRIE , A
Mkt AEBSHEEBRANOWEE , £ 1883 FHEEBRLY , AN
HERFEHEEMELERS U EEERETSISEEEEEF
RE. MEHRLTHEFEE 1887 FEREAMEBR, ERHLINILBEIXER
BREERR, ALEFREENERNEERERN BIRKLIARZ
EERTI¥) BB, MEEEBEUBERBEZ , £ 1907 FHLEDS L BR
BEFRBEGERRILBRE (NFRRLERES) . HTHEFHENE
HEANHERR REKEEXR-—EAREWREESANFIETREEEE

16

(Douglass C. North)
(Structure and Change in Economic History )

(Douglass C. North)
173 132-
138
o 1985

See Erich Kaufer, The Economics of the Patent System, Harwood
Academic Publishers, 1988, p8, p48; Edmund W. Kitch, ' Patents’ , in Peter Newman,
The New Palgrave Dictionary of Economics and the Law, London: Macmillan, Volume 3,
p. 15.
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BiTimE HRHEsEEE

REBENR  RAMFREER TRKBESEXEER  "EEENFETY
R-BEERNAFRALRBEOLES,. Hit, TENBERE-R
BRIFLAEREENRE BRATRBRELVEER , HEAHH
ARAUIEMEEERFEN K ARTHEHCERZANERE

=, Zitid -

(T)XBEERNFERE (1982)

£ 1930 T 1966 £ , XEHSERERHEEM-—EERNREXK
(valid)B9 , ELF| 1966 & # United States v. Adams (383 U.S. 39), £ 1982
FL#E K ZHEBANFIEETEARE , BEANERNRAEE SRS -
LR K ERERIE (forum shopping) WBERFR—H , 2HKH
Court of Appeals for the Federal Circuit (CAFC) B85 , CAFC fim 2 H &
MEARF K RoEANERBRENRELZER , HER LN LEHRZE
GHTHERNERNERERERILKR , N5 62%#RFRH ; £ 1982—
1990 F£ B , CAFC #E R B X (patent valid) EREHF (patent
infringed) ¥ RFEIZFEEFTE 00%"° , EFEARFNERAKER , o
DA ARARNEREZS S (preliminary injunction) EETAEEE AR
B, WETERLEETERNTEHE , 199 FXHEBEEEXEERNS (US
Patent and Trademark USPTO) MEBHWBRFE X LEFRFENERF

18 gchiff, E “ Industrialization without National Patents: The Netherlands, 1869-1912,
Switzerland, 1850-1907” , Princeton: Princeton University Press. Cited in Id., p. 15.
1 See Josh Lerner, “ Patent Policy Reform and Its Implications "
http://www.nber.org/reporter/ winter03/patentp.html (last visited Apr. 2, 2003) .
" friendly court” CAFC

)
CAFC

28 92,7 EEME#EAT 551
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I

HRHEsERE B 17 5 R

ERWXE#E] (tax-revenue-funded agency) AL ERHFEATE
MRAHKE., BB L USPTOBARAZEBRFLRKE K EAKNNE
AHFERERBEEERLY

(Z)BARBERFENRE (1988)

f£ 1988 F2ul , BEAEFFEAF "—%H , —8F (one claim
per patent)s , EEEET , MERE —BEZXHAEHGEARHAE , BFEA
VDERFESHEFNTEGIEAAINRE , FISESARBEERR
PP, BRE-HEBARABEARBEAEENKSE , 1988 F2#
AAKHERESREZEMRD?, A "HERH , —HFE (multiple
claims per patent)s *, fltn : —ELBILEWHRER , AFEHERER

2 See Lerner, supra note 19. USPTO
2a " sashimi”

10-50% A
2 ( 1985

36 )

(fusion system)
20 (1983 )
(Mitsubishi Electric) 139

" patent flooding”

23
(Substantive Patent Law Treaty)
45

219
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BiTimE HRHEsEEE

HRELENTREEY —HER—EFNTHRFE B2  E-—SMNAMEE
WERBHEREAN. ARBEERHGHERNHERELTHAE , RS
ZHEAEEHRAABEANERAFEEARE  AMERESTAKREX
Mariko Sakakibara EZ Lee Branstettery#£ 1998 £F= A XN B , FIA A
# PO GMREEBE. TRXRETEBEALNT (BF¥E. oM, RE,
B Am¥) EMHMMAKELR JAPIO (Japan Patent Information
Organization) B8 , BESHBERMU ST, HARGERIR  "ZHER
BARAHRBEANZREAEBASHREBEHE®, AMBRBEBERZHZ
RFARERERE |

W, MME - BERNRE
TENPERARERETIXEGNME  BREF-—EATERE

REREERGEREY  EFRREZEMNFIEALABR, BAERHE

HREIHER , RAEMNFELFSERE/AFRE, XEEERSERN

2 See Lerner, supra note 19.

% Mariko Sakakibara and Lee Branstetter, “ Do Strong Patent Induce more Innovation?
Evidence from the 1988 Japanese Patent Law Reforms” , RAND Journal of Economics,
32, spring 2001, pp. 77-100.

* (one claim per patent)

commons”
(multiple claims per patent)

27
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HR4E2BRE E T Em R

RE NRECREESENPFHNIER , EWRAFRERAKRERR
AA, BAN "HHEH , —HF NFERENBEBEIZTHRE ,
REEMNGESRE 6 ARXFEXERARAFEN , A+ —FREOHEZE
F=1t-HREMERNHRE K REXHEER , 5FF M.

B, ENHEENRE AR BEAE H %

—, HARERBTUERE?

HAFNENRTERENE —BIEBRBEK (tradeoff) ®, IREI— @K
K- BBEIN. "B RERATHNBRBAET S LEBESFEZFMBFH
BEftb # (exclusive right) , R FAE VB M, "HA, RERBSMERE
B (output) 2E 2, RERUEMEINF2HERAELY, AABRREX
FHEREARRRBEALRE > ETELEC2EA- EROATHN "8
EHEM, MUY HFRELE 2 ASBRAE (externalities)* W EHBHATRR |, E

® ( ) ( )

See Nancy T. Gallini, “ Patent Policy and
Costly Imitation” , RAND Journal of Economics, 23, 1992, pp. 52-63.

# See Kitch, supra note 17.
o (knowledge)

310-312
31
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BiTimE HFHELEE

REYAER "REE, EZFRATHE , REXERABRIENF
E EREEYHER (Tragedy of the Commons )¥ , HIt#§ &A@ " A
BHABHE, EREEFE" 8BE" & "RAME,, & "HHE, WEE
BY-—BBETFHERS. BRAZEFANSEANBRIEEA S
MABREENFEMELERETFRE , ERRBERAENHENEE
MR TR EER,

D EEERER  SJNELELCHNERERTIESA-KR: H
R—ikE "HEFREWR (rights-based theories)* ), TRM T+ LI KRB =
(John Locke, Two Treatises on Government) FriEH "SEAERE" @
AN REVEEN TERSBNEZIIHHEFMER , EHAHLME
BHRESHR , BERXELIZBA  HARBRER®,, E—EA
ERED (BhH) THHEHZEH  ZRPAEERRHAR—EBEEERE (a
just desert)e XA B REFELE (natural rights perspective) Bk {7 3 B [
(protection-based theories), WikE -0 %X , — 2 XHEKE (GW.F

%2 Hardin " tragedy of the commons’

See G. Hardin,” The Tragedy of Commons” , Science, 162, 1968, pp. 1243-1248.

s (a bundle of right)

See generally Peter Drahos, A Philosophy of Intellectual Property, Dartmouth Publishing
Company, 1996, pp. 41-72. See also Strphen R. Munzer, A theory of Property, Cambridge
University Press, 1990, pp. 254-291.

s Every man has a “ property” in hisown “ person” . This nobody has any
right to but himself. The “ labour of his body and the “ work” of his hands, we may
day, are properly his As much land as man tills, plants, improves, cultivates, and can
use the product of , so much is his property. He by his labor does, as it were, enclose it
from the common

32 927 EEMEEAT 551



HRHELEE 28 fi7 &m0k

Hegel, Philosophy of Right, 1821) FiREHRBEHAARGFRZF A AL HEE
ABEFTE  FURELXE- "BA, K, EBAARTUSE® 6 X
BRAEANEREREBEHAY, Z—2XThitic#d , ZEHBATERBE
(Thomas Jefferson) RABREZBEABAEEFEN , BEXEREFE
BREELE. ERAE "HE, WFE , ABNEE (dea) , EEH
AEN, K REREABAEME, " EWRBEE, ISBARELIERH
B EEBEZ5ACE, A —EAEBREREX K BRttA, IFE
FEHEAHAE  RUORRMAMERNZR K , TARERHRANE
A, mE-AMBLY

—ﬁiﬁrﬁﬁE%(WMMmmmmm,Rﬁkﬁﬂﬂﬁ
(incentive theories) , ZRER{Z # I #TEX[@ (promotion-based theories) ,
XEBEMENHERFFNENG , RAEFNHER A REELHEERE
BREENIE  EHEMNBLRBUARRXAARERNE , XREAH
WREFH. MEMNFENTEREREER , FTEREAANNESXK
ZEMRYEEREBRRERERSE N,

36

%" Thomas Jefferson http://press-pubs.uchicago.edu/founders/documents/
al 8 8512.html (last visited Apr. 10, 2003); See generally Donald S. Chisum, Craig
Allen Nard, Herbert F. Schwartz, Pauline Newman & F. Scott Kieff, Principles of Patent
Law, 1998, pp. 1-50.

% an idea, which an individual may exclusively possess as long as he keeps it
to himself; but the moment it is divulged, it forces itself into the possession of every one,
and the receiver cannot dispossess himself of it as he who lights his taper at mine,
receives light without darkening me when she made them, like fire, expansible over all
space, without lessening their density in any point, and like the air in which we
breathe, incapable of confinement or exclusive appropriation

927 EEHMEEATIS5H 33
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BisE HAHEZERE

AT, BFHNERRES  EHRAEBFRBEXARZT , EKHE
BEHRMEY—MEE "REBMHWER (Tragedy of the Anticommons)® ],
Heller I @ "EBZMABBFRETUAHBRBCAFERAREER , &
AAUERWITEESER , EFEREERKE (A (underuse)®., i
DEBELEHERRBE ENNNEEZZNE , BHEERMAIY
B RBEBERZAHE-REEHEVERK K SER/EEEAN
BYER, MENRR O BEEEYNENEF  AEGE—REYH
BFHA#SN LI #H#REAEFRAEFLANA-RRHNEIFNBEN S K
BYRNWAAFE K SERMTEERE ?

REBRENAEMS , ALEINHEEECNERARPERM
ENMEELCREENES  HEFZECFRERERMEBN "HE" #4
HERNMERLAERMETEY EEERE "AM, NAEMETE

% Michael A. Heller, “ The Tragedy of the Anticommons: Property in the Transition From
Marx to Markets” , Harvard Law Rev. 111, 1998, 621. See also Michael A. Heller,
Rebecca S. Eisenberg,” Can Patents Deter Innovation? The Anticommons in Biomedical
Research” , Science 280, 1998, pp. 698-701.

4 “ Multiple owners are each endowed with the right to exclude other from a

scarce resource, and no one has an effective privilege of use. When too many owners hold

such rights of exclusion, the resource is prone to underuse” .
41

(David D. Friedman)
(Law’ s order) 56

34 927 EEMEEAT 55



3

HR4E2BRE E T Em R

Co M HALBEARKBEARDINRBER , ENFEFENERR
HMEERFEN UTHKERBLSER ZHEREETHR.

—. BENEE

BEANRBNERNARE LS, MARAIF (innovation) ? FTEE &
b REREEREEETS LRAE—RRE  MAMEEZERLEM
AMECEAREE. BENBEDEEARTEEEEARER (entry
barrier) , ¥ B RHBREZENRSE ; SIWEH, BRKEBHERH 2R
#t, MEFNFNEERHBFMREMZARE S (artificia monopoly)®, #&
URBYERBE BITHETEREFTHMANERRERNENTSE
BE?UEENERE , ARBLREE "EAER, RE , mHIER
EERUARBERFHEEAFILEENRFR L. Bt , BEREEE
TEERBFYAAENRERRBLEEY., UARBERERE , EHEE
REEERFHEBDART , BERBFANBERAZER , LE2HFAE
BAZEER , BEEREBS. EX2HBFTS  SEBELEEFES
BRK, BEBLSTET , BEBENEERIRYEEER , BERESRE
MNBEREEKE, EEREZER  FHEESHNFANEX K KBX

42

(natural monopoly)

a4 207
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2

fiT 5

36

BAEBLENBYIEK (deadweight loss)®, ERFHEBARKREZEBEE
BB 5 ( Freidrich Hayek ) T REZXZEEMERFE  EBERIXNEETR
REFE K RTRREE. BXAR , EHRE,

BESYFLACE EFTENRENBRERACER  RAEANES
EEEBRZNAENRERER/IF (innovation), RIFT (innovation) B2 Z%EA
(invention) F[E , AIME R HXANER "ERER, EEELIBHED
Bit. B "HH, RRRA A, ERRARTESHFETE
MERESBEEN. RHF (profit) BRAIFNERM K BRAMASER—
EERTA. EX2RETEHET "B RARKBHEENSRE , M
"BR., RARBHEEBERTA. ARERAIMEK "TEREBES,, £
AR SHEINREN,

MR, FZABRKER "TARB L) WFAER , SERBRERR
(rent seeking) , N EL AN EHREBHRER , BYERMCANREBRE KBS
C BRHLAEIANAFER "TAARIME,, FRARBS. BREAER
ARBENFE , THETER. B, BUGAMEUEBBARB L2
N, FIRZITALFREEMLEER , ASBEMAMERRACSAY,
MENEMHEERE, MHRENBZEACTENHERREEWEY ,
WEEBHEFRBENUST  ABRATSRFEFHEHEEREACTRRE
EAAFTHNATH L FIAEEXBAERMAIT (enforcement) BEF|RE
HE; MR, WERHWISET , EREMNHFEFER K REARKH

® 209
® (David D. Friedman) 56
5-10%
GNP
a7 278
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TER4E, EENREHIEMEXNNHLERN AT REFERZ EERE
MBS WEEME)E BEARATREEEREMEBNME , UE
BARBLEZTEES  EERENENHHREAYS,

=, BEFRAMEE? —ERBEEEINNER

(ENHERREHAFFER (incentive for innovation)#y #

#l ?

EEBABFTEHET , REEETSIRBEREHA, MAEREBILE
FRETFTEXRBE?ERFENRRBTIRENBEAREHE ? RED
ERPAABESZRBATBE ? "ENHERTRHEAFFRE (incentive
for innovation) ? MAIRF BT ESEE SN EBHIE KX (deadweight loss)
BIASEK MAXERUAFFIR? EEBMECEHEEMERRES
FHER- BFRBEER BEARTHRABENEN , SRETFIURE
N, EE (BEEFEEFRAT , AERBERSINREGE), REEX
HAREFNFIELTFTREEENRFERREHRAFTTIR. MEARRMHEAIRN

8 . (David D. Friedman) 56
49
%0 see Diamond v. Diehr see State Street Bank & Trust
Company v. Signature Financial Group ( )
(CAFC)
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FEHZREMH SANNEALTERH—BRZE , fiN: BFTEAE
EEENRZYN BINARR)ETEECREBRA L Ez—. BREH
BEARNWIRER ZENELHUBETTHE  tRE2REHHREHA
FHEEEFMERENRAREARTUSA, AR TEATHE.L &7
ERBEHR  CBEFNHEETELEZEY EMNHERTFERNEAN
BEAZEUERRREBENRE. RASABATURARESEE
(pricing) BER A &>, MEARE> K HEELSXRR , SEEWHAR
ZESWBHEBE KX (deadweight loss), MEBRGFENHTFREERBFELRE
EEFEB -—BEXEAREFAFRITEYE  EIAREIARAMEZALX
A, BRAUBMEASHBIEXNEXNRETR  BRASETHEE

51

52 See Gallini and Schotchmer, “ Intellectual Property : When Is It the Best System "
National Bureau of Economic Research , working paper number 201001, Jan 2002,
http://www.haas.berkeley. edu/groups/iber/wps/econwp.htm (last visited Mar. 18,

2003 ).
53
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B B-YESER TSN HIBESETFURE. EEEERUMEARERE
EFNENBTFEFTERBETHEEREINET  XASHNENLF —E
AUMmEL, AREABLIBNENISERNE SHNEHR K.

(Z)HEBEERE 2D Mm%

MR HEEMIRAT Josh Lermner A THRENFEHAENEAFHZE
EMENERIN BHTHE—BE TR, ATHEERSEANRER
FNUEHEAFTZENBEELERMT , ARRBE . "FHEAZEINERER
KEZEEANSENRFESYEBZABELEFEL., THELENRBEREK
ZhE YRR TAIF (innovation)) ZEXEY, EHEFSENES
ERQBEMREMBRZIR- ENRBCAEHEAFELERESTH
¥, FEMEt. FERBEERIRARMERERGT , EFRRELS
BEAWN TR, NERINFEE , AZHEIMEAEOREAE TERK

55

( )

See http://www.twnchinese.org.my/iprs.html (last visited Mar. 16, 2003 ).
% See Josh Lerner, “ Patent Protection and Innovation over 150 Years’ , National Bureau
of Economic Research working paper 8977, 2002.
5 Adam B. Jaffe, “ The U.S. Patent System in Transition:
Policy Innovation and the Innovation Process” , National Bureau of Economic Research
working paper 7280, 1999.  http://www.nber.org/papers/w7280  (last visited Mar. 15.

2003).

%8 “An unambiguous relationship between the strength of patent protection and the

rate of innovation” .
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BEE, B TANELERE, cBRFR. F—HO , AXBEHR "EFNR
BeBE, RIER "ENREFFR, AERREE. AARAA/EM
TENREBEFR,, EETSE LRFEFTENRS A ETHRBTE , B
EREFNERE  BHEARERAEEZIFSRBEL DR, MEAFHE
REWME®, AN, HEEARECREFETREGARAMERZBLSE
BEARENENREBFRAG LS RNE. H—ELEERARR , #
MEMNREFFRERMEDHAELMIOTERAESE , MEARMAARINERN K
EFREMFHNEEZHARE , 28146 U B (RETR), EFNREF
REBERNBEDBEIFNBATEE.

F-EHMO , LZBENEREEERBERCHEBER (developed nation)
2, 5 % B B X “(developing nationBE S BEUT=EER : (—) TAlIH
E E (rate of innovation) s : EHRFE AR , EREMBREEX
(technological followers)ZR&R , # N R 2 R B R & & 5 ¥ £l 37 7Y R Hi
1, (=) TH#MiB A (transfer of technology). : i B ABEE IPR K&
MHE?, UEBEER  EXBETLARTHTRMBENAE L BE
Zik IPR ARHEAP—17" F%” EENEZEERR, UXBEEHE , &

% See generally, Gallini, supra note 28.
& TRIPS

WTO (IPR)

IPR IPR

51 See Nordhaus, William D., Invention Growth, and Welfare: A Theoretical Treatment of
Technological Change, Cambridge: MIT Press. Cited in Lerner supra note 56.

197

62 “ IPR
“ IPR
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FEABALBREOUBHERANETERN  mEdD SCHRBEXRZ
BMiBAL MMEAREAFRERING. EEERAYEHEARELFE
RNEMERTE ; LFERERAREEEYARERY , MEHE
RERBERFEAREER , EFERNELHEE , Bt FEREER
OB INBEERRAHBHERIRREARE , #HHERTE , KR TFEHEH
EMESFARENTE  BANBEFNREBLFBHEEANRILESER
K, (=) "HAEIRE (foreign direct investments), : 1RIEB S B 1992 & #
HEFC TAMEMNNERE NIBEPELSHER : hE. HN
W, BRAEE, RE., FE. O, TELEARRKRATENEREBE
REEH IPRBIEREZH , MESH IPR XN ER LR ERERE
NERE, BE , EFiE WTO EE8R/SE TRIPS WHEEE#E , A&
BRENTEZENGREZCEHMNEMKT, HRHER, BRBLEEBX
mMIEBFFERS,

m, SRAASEECNEBER - BRART

ENREFHBANDNREREENEENREZRRZ , BUERREXK
ENEEFR, EMRBAEEFNREBLEBATUSFBRMEARE, £,

% See Correa, supra note 8.
% See generally, Ishac Diwan and Dani Rodrik,” Patents, Appripriate technology, and
North-South Trade” , Journal of International Economics, 30, 1991, 27-47.
® See Correa supra note 8, p. 29.
* ( ) (
)

5 See Arti K. Rai, “ Fostering Cumulative Innovation in the Biopharmaceutical Industry:
The Role of Patents and Antitrust” , 16 Berkeley Tech. L.J. 2001, 813.
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REZEN., REREOQ®, BERLEMNHIEERBZSARBCEEERE.
EREE, URHBANEZRETERSEWER , AMBRBEHAR
ROELEHCHHEREHRHNERARE , — EEAEINREHAEBSHER
RNABRESRETENE, EFMNRFEENREERRIBOTH |, B
MAREENRELE S REERBEREN?

EREEBEMUBFIPERIELBE (industry structure) B2 £l
(innovation BB A DA -KAik , E—REBLHA R, HREER
Schumpeter B2 7% 8 X Edmund Kitch %% , £k "&£ RE ) WA KR
HRIF . Schumpeter®ERBE TR ERH. BEANZGHBE —BR
B COUREAFEERENE  HRBS I ESERFRALO BEEMANRE
REFEHE  FEHRNEZEAZ2NAE. HRBELSBRENEREER
MFNBESMEFTERNR. Kitch# TREE® (prospect theory)®, EiRY
REBENAZRETFTEENSEINRBEERER-AER  E— K TRHE
ALULHAARERESE2ANE2RBTZEH., HARVEERMEHEREA
ESEEANSWRER  FREEEERECHEHAE , UABRBEFRK
AREREFRREEARAE. HEHVNEBENMBIFUAZTEHR
Z OIS EREHEERBSAMERWE  EAERRBOESRFHFOMEM
EEZTZHRHE,

B—REEREIR , B Arrow 2 Robert Merges and Richard Nelson

68 o

% See generally Joseph A. Schumpeter, Capitalism, Socialism and Democracy, 1992, pp. 87-
106.
™ See Edmund W. Kitch, “ The Nature and Function of the Patent System” , 20 JL. &

Econ. 265, 1977, p. 276.
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AE ER "HRFLITREEAAFNE D, Arow"BEMEE—FER
AUEAEFBANSERNYERMUEE K SANBARSETFTERSHH
B, E—EHEFIHET , BATUBEEALAN E—EHERILENTZ
IEFRE  HARFERGEREERE  BEELZHRENERER
B E %, Robert Merges and Richard Nelsoni 5 "REEH . ETE MU
RiE. MESBEECNRBATERAEENERA  BEREKMER
B, EREMBNYY  SERSHNEELT—EHE , ESEARS
ERENZFRIARER , NREEHLEEE.

ME - BEEFREBNZEE?

HMBERADEATREERNMEE , FTHEZTRARENE , RMME
BREBYNVERIEEREAUES  HAEEANFHENBENER
BRI AMEREINMERAT20ML , BMEMBHEMBBA.
NERESFEREENRBNAMAE MEABLMERKEHE
X, ENHERNENRELULFERERANTE, EFMNREFEENE
B, A BREBEEBLEYNREXAS , SEREXHHY K EWLER "HEF
iR TEAR) AR, ETBHRBAEREEINRIEBERERE
WERF  MEA-—BRREL , —RBENEANEE , —RHFERH
ABRPFRAEZESEINEGEE , s FK 2615 H M A AE A MEB R
WFEH,

™ See Kenneth J. Arrow, “ Economic Welfare and the Allocation of Resources for
Innovation, in The Rate and Direction of Inventive Activity” , Nat’ | Bureau of Econ.
Research, 1962. pp. 609-25.

2 See Robert P. Merges & Richard R. Nelson,,” On the Complex Economics of Patent
Scope” , 90 Colum. L. Rev. 839, 1990, pp.843-44.
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f, ENHEENRR . HERESVMEHE
mEHE- EH KR

tREZHEE (World Trade Organization , % WTO ) WEHES
ERTHERZRAIE AAXBIHE" . WIO FTEERGEEEM
(Goods)EE fR #& (Services) ERE SER K HREZVEERBETAN
WRA—EFHREBNEZIER", Bt , £ 1995 FHESEHZEEH
E#HE (Agreement on Trade-Related Aspects of Intellectual Property
Rights , %8 TRIPSHE)“Wis EAXH K , ER WTOEGEEST —BEAHKK
EEREBEEE YRMUMEEEANRBES (TRAZENE) , MERESF
BETHESESHR",

HH® TRIPS WHREER , BREETH., 1%, AZLEEAZEZE
B?2E% TRIPS Y ARFHZSHSHGHBEREBUAFETRDNBE , Bit
ENHENFAEE TRIPS EETNEEZM, EXEAEEXTENE TRIPS

73

™ Agreement on Trade-Related Aspects of Intellectual Property Rights

TRIPs TRIPS WTO TRIPS WTO
Article 1V (5) TRIPS TRIPS
709-728
( ) «C ) 39
75
GATT
(IPR) WIPO
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Article 65.5°8) TIRSZILER, ; — BERZRHEREBENBIEZRES
IPR, BIFT 8B EIEMERIK IPR, ERERKATE TRIPS 2 TERFHE R E

ZEENRER; MERHARTRIBEFERXRSE” TRIPS-PLUS 7, &
DPXEPRAE TRIPS EBTREEEEMZETE , MEEEAESFERAL
MUMBYSEEREEERARILE, THRENEEEEZHPRMUE
B,

HEEREEXRIENENEERRT , SABRN I EZRRES

RHES A RFZHEAZNIRRBERZE K LEEEERBELAOHNE  E
ERREHESERMEERN K AMEEBRKERUZT , IRETFTR
mlt, MAERNARFBZLERLFERBENELRN , B ELRE
HRELAXLELNREARA , REEE WTO ¥ TRIPS EHEE B F i f# R
BHEBTRAEFNHER. BREXMNANMEBERRGERAN ,

RANERYBEEAEE , EHHIUZE, TR, AEZREUTENFE
HEEE”,

76

7

78

9

A Member availing itself of atransitional period under paragraphs 1, 2, 3 or
4 shall ensure that any changes in its laws, regulations and practice made during that
period do not result in a lesser degree of consistency with the provisions of this
Agreement.”
TRIPS TRIPS

TRIPS " Globalization and Access to
Drugs: Perspective on WTO/TRIPS Agreement” —  WHO, Geneva, 1998
http://www.who.int.medicine/organization/ood/trips_med.shtml (last visited May 10,
2003).

See Correa, supra note 8, pp. 49-98. See also  http://www.wto.org/english/tratop_e/
trips_e/ tripsfactsheet_pharma.pdf  (last visited May 11, 2003).
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MEREH

ERAN-RENRFPAARINEYEINMERL2RBENREL

RtEmE, MEME TEEERETE, HWIOBEMARER
MEE- PENEEY. HAEYSAIFTEEFELREBE , BREX
E ODENEEAR2REBRN —KER. HENEEG, REYEFN
AEXARBATRE-—NERERE , IFEEEMNRBDEAER , BRI EE
RIEWEEREFTELE (generic drugs) I E , T HREY. 185
generic drugs BF INEFFEERE- "ERNEHERER- ARERR
meE,, bMEBEXE LFTHE” Bolar® exception” =’ regulatory

80

55-60
http://news.yam.com/tgs/dacheng_entertain/  news/200303/en20030301083010.html
(last visited May 10, 2003).
20%-
760%  See generally Correa, supra note 8, p. 35.

81 generic drugs ( )

http:// alice.2200.idv.tw/board/ messages/1873.htm
http://www.trustmed. com.tw/news/2003/02/26/20030226008.html (last
visited May 10, 2003)

82 ” Bolar” Roche Product Inc. vs Bolar Pharmaceutical Co. (733 F.2d 858,
469 US 856,1984) FDA (Food and Drug
Administration) Hatch- Waxman Act Hatch-

Waxman Act

(stockpiling)
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exception” , AR EHIE WTO 2 T EBEF s R/ B BB
(European Communities)sF & KX (Canada)—RMWHE T K BUHEZFS
TRIPS WE%E K R ERECUNIEZRBEHESFN. REKBEHEERNESE
At+t. BT\ RZEEFNBRIFTRAE , LEME R E M8 0L ##
B B +tHRE-R "ANRHEIEREEEZH  MELNNTR
) SAEHRAAXKE, BE , URBESEANFIENHBUERE , &
BEESFNEREAKELTMEZLZER (FSREMNEEEZ+=K), A
EREMNHE AFTREBEZERARELTIRIEREYHRE It
—EBRABYLTEIENY , AAETERFE , RSAMEN , B[R ,
RABZELLFEBNGFTECEEBENSE  EIRERERENR |
EREJ|RME,

8 See WT/DS114/R, http://www.worldtradel aw.net/reports/wtopanels/ canada-
pharmaceuticals (panel).pdf (last visited May 15, 2003) 1993
55 (2) (1)-regulatory exception provision 55 (2) (2)-stockpiling
provision TRIPS 55 (2) (1)
TRIPS Article 30 (exceptions to exclusive rights)
55 (2) (2) TRIPS Article 30 (exceptions to exclusive
rights) " (limited exception)” 55 (2) (1)

‘It is not an infringement of a patent for any person to make, construct, use
or sell the patented invention solely for uses reasonably related to the development and
submission of information required under any law of Canada, a provision or a country
other than Canada that regulates the manufacture, construction, use or sale of any
product.” 55 (2) (2) " It is not an infringement of a patent for any person who
makes, constructs, uses or sells a patented invention in accordance with subsection (1)
to make, construct or use the invention, during the applicable period provided for by the
regulations, for the manufacture and storage of articles intended for sale after the date on
which the term of the patent expires.”
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=, THEMA

EIZEEBFTLRARNBI R , UEHMENSEME, B84,
ERMETFTEBAT  TREANZEZASSTIRESTTRAZEENHE
MRETER  BEZERXERBOBERLT , TEREBRITIUMEERS
THREBEGT , UARELRT , AARERERITRTERA TR, &
BEEMEFLCTAZEL T KD, RENBIRERMA R TRIPS
Article 31 EREE , RERNEREFL BT MAFREN O, BER
B EXETERRREURSRECRBA L ARAZEN , RERT
BHREFEERARFEANRBEREY EERARBRERESHZETR,
BHEERFINBDEFETERERB REHLE , BHAREREISNR
NBEELN B FEFNEAMBHBERERTETEABIEINRARES,
MAEREFHRENGEE, HENAEIACTEEABHORE.

=, AEEA
EEZEFEHENERAKBETERZENZE AR AKEZRERMNES
BREITEREEVNELNE, RE=-tNERLE AUHEREBERERZE
RANESRIE  BREZEFE. HAMECZESEUSELZRAEYE
2o BN, MENERNEZERFAZCEREERNERF , EE_2AMT

(privilege)
( )

& See generally Correa, supra note 8,

p. 91.
% TRIPS Article 31 (b).
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BERESFREBENE-—RHEERE.,. REBTEANRKERBHRETR
BEBITHHFALEE  SENERRHEAHEBRERHEZ., EREER
FAX, EEEMNHBFREAR —EXEhAz  HEXEENMTA
HX EERTNERFARE - WFHERA—EOMHENER , EHMEEH
EREEFRE (claim construction) , E{TH¥ . KAFEENREFNHE
REEFEFELHERNA , RAREFENERERE., EFNFNENLE
EMEENIRT  HERE-RUERUESAEEBEITRERBEAB
HEREFEERN "HAREKXFABEMB (in dubio pro libertate) Y IR 8l
B, REFA,. BRAETRNALELE , TEEYRRARCE , FEEENE
EANBRBEZEEALMAER,

A, ANRAERENEBERA-—THNSEERESRERE
ENERY FERERFIEBRENEMERE. RERIEREEE
ROEREHATHR, RESHIRIERZEZRE , REEZZIN. BRHEA
BoEZRERERTRANENEEERREER —ZF , ¥RERER

87 (patent
invalid) (1)
USPTO (reexamination) (2)

63 88 1

88 16
89

90
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MM HEEPTNEMRFERER —NTEREE.

BE, RRRERE

RUME-—EBEERME  "EEMNEERER K , REREEE
SIEZERMFE , A, EAZINHFHESELEFERMBER , RFER
HRERBERE

RAR M K WTO HENER - "EHESZ BT hitEREFNES
ENERREMEER. MAE "BEHES . cREBEEENT—ENERNRFRE
ARLEFR, HR2HEHAMXEREARN , EFERELFTERLE
ERBERLMUBRSE , —EERVBSERRE  XSHNEFNERH
REZRELFERAR  RAEAERTS , BABERNEINHERE
BETEHNEGTA BAUTLAFEXRBRENENER K KAMELE
RELFERN "KRWER, RTEAN , REEALMBEFERE 7 MEK
BREMENFEARAGERE. RAEN , MEPEXEE , ZEEARX
TREZHBEERD , AFE TRIPS HREER , AZEREERES
NEBREESERERXBERNEEMHES  EEZRSREREN
B, TEEIRSIKMBEINERENNRZT , R TEFNEHH
FARLFERBRRTNEE NI PEAERESILERMRRE—

920

84
65 5
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MBENECREBARSHEBAN , BEXEMNEARNHBE | K
BLEIRBAERE , AZEURRNRR-—HAFENRERE A EENMN
AREBMNESERER  HEEFEXNESREERANES , BE
FEXNEZHNENE  AULAREEREBANFERRE , MU L
FRIRNER , TREERERENFERE (MAENNERE), TEAS
HEEHEBRBN TSR ity , BEXERENATERNEMERZE
B, TAES K ERIENENREBZT , T EEEFNBEAHERER
RiEER?, EXTRRBENENRERL R EEIFEE,

BRAHEEARINBZREREAHTHZT. RULAHIER—EER ,
BRAFNEE—BorELAHANBZME - REBLSEGEA  E5 o6&
NHFBEE- BRARNBIEE, —EFHENIERBR. AREFHE
AEYA  HRBHARR , ELEEBAINREFRE  HEELERE ,
MEERZEE FINERNER)EFARL,. SRNHER—EBMRE ,
HEMNEXERREHRREETYL  TEREZIRHZERRERER
BEoERE K BALBSTEELCORMTE EXNRRELEEEM
B, KkAHARATEA K EEENBEABERBRITEESENRENARE ,
BERREEASEEXENRRERBRBHREE (unique needs)fs T 1B E W
RE. AR "EFERENBES ) 2RE  EEERBERNKCBERH
BERZT  HE "HEAE HEER  HARKEBEIMERSEVER
RWFEARkZzL , EEFHERENTEBCELIBURHMBRER A
Mo, ERERGFEN REEXES ) IS EEHRBEMNEL
BRI FARBINERATURHEFNHESENSEEY , 4R
HEEENREFZME,

EFHER—EERBRXEANIE  YEKREEE, mEBERS
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ERNCELARAEFEARKBREES ., AAMEEEUXERERNR
MBEEER , HEUBRHFREF[HE SARSHERT , TEHREBAR
ERAMHBENZRAEREERHNERUNBENERRHAEZREY (&
REARTER), HIURERESRRZE , ARFHIRERRERS
SEREMNATHENEY ? —EEXREERETEFRIABMMERE
HEAZVRAR K ARNBUHEREHSRF AR IRRFTELFNH
Eo

2E XK

1 Andy Y. Sun, “ From Pirate King to Jungle King: Transformation of
Taiwan’ s Intellectual Property Protection” , Fordham Intell. Prop. Media
& Ent. L.J. 67, Fall 1998.

2 Lester C. Thurow, “ Needed: A New System of Intellectual Property
Rights” , Harvard Business Review, Sep.-Oct., 1997, pp. 95-103.

3 See F. M. Scherer, Industrial Market Structure and Economic Performance ,
Rand Mc Nally, College Publishing Company / Chicago, 1980.

4 RFR, FER, FEY, RHEBESE (KRE2ERER) REINT
F£I\A =R,
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