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http://www.inta.org/index.php?option=com_content&task=view&id=178&Itemid=59&g
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¥ E P4 A 1 % (Trade-Related Aspects of Intellectual Property Rights -
P ALTRIPS) 5 1565 M A REE ML AT > P2 47 [ ¢
AREE £ UARE 7 R 4 (visually perceptible ) 2- 7 #%i% 5 32f 2 &
ool TR EM o AR FE Eﬁé_%&sﬁ_.ﬁ%« ( World Intellectual Property
Organization > 127 #WIPO) #phi 2 2 ¢ » 500 TAREFT F R4, & iF
PR R MU R TG ERRE TR @ kA
Ko T RA LD A
(=) TR 205

(1) =825 2 7 #% (Three-dimensional marks )

(2) Eé 7% (Color marks)

(3) # &7 % (Motion or multimedia signs )

(4) =% 7% ¥ (Position marks )

SRR TR DR

(1) # 7 #% (Olfactory or Smell marks )

(2) #% %% (Sound marks)

(3) fEHF % (Texture or feel marks )

(4) <% 7 ¥ (Taste or Flavor marks )

A F e AT CBE S R R e R KGRI
ik o M- B AREERL LIREE &2 R RRDE T o A AR
R frrﬂik BRFHFIi g ELE VR RPET K ’ﬁ*‘“%ﬁa it 2
FIEER > APEROTARE 7 ¥ R 2 2LB AL R R A ey 5 PR @
B o kR BER SR LG E] ﬁnm;tmp;
20T PEAFESSRBPRROFE F 2 o R E I VR TR
Tl B H e BRSBTS AR AL &R RAR L KR

> TRIPs §15.1“...Members may require, as a condition of registration, that signs be
visually perceptible.”

3 WIPO#&2 £ 2006 & 2. % i+ 3 #L”Standing Committee on the Law of Trademarks,
Industrial Designs and Geographical Indications” Sixteenth Session Geneva, November
13 to 17, 2006.
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BAMTIRFES Y RN EREG RRASEE 3 B &
Gy ek s A dF et e B (F 4o ~) (Neuron) 23k 2004 & 3
wpiﬁ%ﬁﬁ’ﬁ‘ﬁﬁiﬂﬁ%%ﬂ’%%@ﬁﬁﬂf%@mg
AR AES LT B R )J'*u? PR SRR X I Bl % i LS ik
A A ;‘a'l,%iw Ao BT A ER G ETHE - 82 B (Jay
A. Gottfried) A el P B S B F % F R A HEF OB A I
WAL BREAA Y o Fd A B EMEFT R Aok - AR T Tk
LAALERBrRIED His B EBY TR ofois e g";f_f
M e GV g FIE 524 ¢ LAMR- HREPFE B Y
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* Julia Anne Matheson, The Sweet Smell of a successful Registration, An Update on
Olfactory Marks, San Francisco Daily Journal, Intellectual Property Supplement, October
9, 2002, A version of this article was published in Corporate Counsel’s Quartely, April
2003, and in Intellectual Property Counselor, May 2003.
http://www.finnegan.com/publications/news-popup.cfm?id=567&type=article ( & {5 i 7

P r96&10% 20p )

> Jay A. Gottfried , Remembrance of Odors Past: Human Olfactory Cortex in Cross-Modal
Recognition Memory , Neuron, Vol 42, 687-695, 27 May 2004.
http://www.sciencedirect.com/science? ob=ArticleURL& udi=B6WSS-4CG7D53-K&
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FRFREEAAESP AT ek ) FHRAGE > L ANENE R
&ﬁ%ﬁﬂﬁ’ﬁﬁiﬁm%ﬁﬁﬁﬁwiﬁﬁiﬁﬁ’Elﬁﬁﬁﬁ
it 1+ (functional ) » 7&#“‘?% PR R ¢ c FRF I ek - g
AR AR R G - BAnT 2 ¢ fj—A Clarke>* 1988 # &+ % W &
417 #% /& (United States Patent and Trademark Office » ™ ™ #§ #USPTO )
i TRl At E e T TR BRI ATEDT RS 2 FRE
Eodp e r 2t T Sz t1%* ¥ (sewing thread and embroidery
yarn) > USPTOF A fF & 77 > i § H A ¥ §:05 AR LA &ch- A4
d @ gt kiR A AR R By iR a iEE PRS
# » R USPTOF %% B ¢ (Trial and Appeal Board » ™ #§ #£TTAB) R4
W%Eéﬁi%iﬂ@\mé’%ﬁ%j?$CMMmaa4ﬁ%$T
BRIy > FRESd P 28R 0 @ #Bf‘ﬁ% WEEv u;ﬁd ZARAD
e L Clarkes 720 A& &0 AUBE R - K ,g,é » USPTO*t 1991 #
3o Ve HE AT R AE RY 30 A0 g MR

I

user=3743455& coverDate=05%2F27%2F2004& rdoc=1& fmt=& orig=search& sort
=d&view=c& acct=C000061268& version=1& urlVersion=0& userid=3743455&md5
=59121c83feeac09f5497390a044cd4e6 (&1L P 96 # 10 7 20 p ) -

S 2@ TH -k, thickhp KR L it 5% 42 (PATRICK SUSKIND) -] 3 » ff & 5
m%bﬁm’ FELEENF AP I AT FRESHKRDER KT LA
BiH £ o L S gk

7 Martin Lindstrom¥ > 2 3= & %> <% & ¥ & ¥ &% | (Brand Sense : Build Powerful
Brands through Touch, Taste, Smell, sight, and Sound ) » & 48 » & &< it » 2005 & -

¥ J < % ”The mark is a high impact, fresh, floral fragrance reminiscent of Plumeria

blossoms.”
?In re Clarke, 17 U.S.P.Q.2d 1238 (TTAB 1990) .
0ys. Registration No. 1,639,128.
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USPTO= meiif7.8 5 2 Feip &' o

BE S - R RS RHE R R S LRPS ¢ L
Vennootschaponder Firma Senta Aromatic Marketing>* 1996 & = gt B p 38
# #-3# {r k& (Office for Harmonization in the Internal Market > 1 ™
OHIM) ¥ 3T k| &]i82 # ¥ vk | (The Smell of Fresh Cut Grass) 2. § vk
B dp e e & OHIM$ & 4 f 30 i o nit 2 ;&a
"Bl < % 7 , (graphical representation or represented graphically'?) @ 55
w ¥ 3 ROHIM% = %% f ¢ (the Second Board of Appeal ) #&%ﬂ
OHIM#id- > § = P3R4 R g3s ThIBEZ F¥rk BEF 3wl
ZF AL ERA Jﬁ“? LR EERY 2 %A E Li:ti ewk i '35 £ OHIM
%2000 & 10 7 11 p roazep Mo 2 gt e FEREASEFEES
A2 ks P # OHIM#TrE— $7 830 ehg vk 7 H 0 7] 5 1945 OHIM 4 2
FTHETF IPwiltRid TEERMFAPEY 5% Kfﬂ\ o A
6 R R R A e Do
A% ’L’vxji"‘.': B AR ARMEEHT YRR AR EAD AT
2L B4R 52 Sieckmann# - Sieckmann— % % ¥ -4 Sieckmann
P BIL IR A IR F AT R ¥ o G f kL B

" ]4eU.S. Registration No. 2,463,044 (2001 ) ~ No. 2,596,156 (2002) ~ No. 2,560,618
(2002) ~ 3,140,692 (2006 ) -
PApRARBRELE L ARTAY  FH ?3%%*21’%%%%[%1 A SR A

™ F]g]qi\—]—Jm_t % IR SIEY 1T L ,»J,h»fr,ﬁ;;;-r;‘,r*ﬁ:__ﬁ,f%fxfa;;
MRlY AT E MR SEIRIFZ AR P F,F.u;*a\t! 5 EE SRR R T
FR e A2 SR R R '/ﬂHrﬁﬂm,&,% I TH= &7 9

& JeiadpY 1Y F%-FLP' ZRERBRE G PR P RARBLRY SR
Moo @A fRE ATEE i - 2 2 AR e g 1) g{c@ » 4 graphical representation”
% “represented graphically” #:F 5 "B 2 257 0 A2 B0 * 2 > FEAFEMA L
=k > http://www.tipo.gov.tw/trademark/trademark_lawforum 2.asp (&5 |fE P : 96 &
10% 20p )~

13 Vennootschap, In Case R156/1998-2, Decision of the Second Board of Appeal of 11
February 1999.

'* CTM Trade No. 428870.

6 ke 2 ¥ %k A 5] 5 Trade mark No.521914 (1997 )~ No. 566596 (1997 ) ~
No. 1122118( 1999 )~No. 1254861( 1999 )~No. 1807353(2000 ) % No. 3132404(2003 )~
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(CeHs — CH = CHCOOCH;) % = F4eit [ 5 “3Fp 422 % Wek |

(balsamically fruity with a slight hit of cinnamon ) > I ¥ #-§ sk 4% &
HriIF&kT o - PEIEL PR R 4L R T FiRiEg Y
Fol AL IR MB S o A R R A R A R
TENUNEGFERR SRR RArEE B R G s Bl AT

5N
— ip

7t 0 AR R 5% 2 e (European Court of Justice » f AL
ECJI()) ﬁm’]% %\/IIL > 2@ Y

7':4\:!1\317‘ 2

AET 2B EB A28 F o FHRIE
# % % & F9% (clear ) ~ ##% (precise ) ~ =
B ( eas11y accessible )

z . (objective) 7o

<

%= % (self-contained ) ~
¥ 32 iZ (intelligible ) ~ ¥ A (durable) %

k2 h - EOHIMP S chf sk BY % 0329 %0 31

%47 % 2 o (Court of First Instance ) » 2 {24485 w » H £ i & ef 8

BT E ARG E NG TR A7 AT 20 B RGY gmER
fSieckmann- % * ¥ B~ &7 975 2 2R o
=~ FHRPHREG (FR)
THE COURT OF FIRST INSTANCE
OF THE EUROPEAN COMMUNITIES (Third Chamber)
Eden SARL v. OHIM
Case T-305/04

27 October 2005
(=) k&

LFP = # (Laboratoires France Parfum SA) ** 1999 # 3 2 26 p &
OHIM #& d1 - 3 MRz P HFEY % ZF HRARTI 7R
H

H= %Lﬁﬂ, PRI HF2 5 V%J(smell of ripe strawberries ) > - “Hy)a
PR XA |

10 g e w95 B2 B2 (Court of Justice of the European Communities ) 2 #
'7 Sieckmann In Case C-273/00 ( 12 December 2002 ) at paragraph 50-54
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p%ﬂ%FAw ﬁ#%{ﬁ“’mwm%3ﬁﬂ%w‘#§
ok 16K B ‘g- % 18 3g ol % 25K A PR ~ ¥EF o

OHIM % & R *7 2003 & 8 # 7 p A2 Y kX 10y »c2 Blv 4
RN L VA L

2003 # 10 * 6 p LFP 2 2 % OHIM #4=37kf > 2004 & 5 7 24
p OHIM % - * %% B € (the First Board of Appeal of OHIM ) 5 ¥ 3%
FEo B B LFP = @3t 2000 & 12 * 21 p # #& % Eden = # (Eden SARL )>
32004 # 7% 9 pid i OHIM > OHIM *t e & 7 F 20 p %845 & >
2004 & 7 7 26 p Eden = @ v %A~ F 2 fadeAs 2 37 o
B ’ér'a‘a.%‘%3

4 45 41 hSieckmann'¥% ¢ 0 2 B d T bldo R A F AT R

PR %@ﬁibgéﬁﬁfﬁhﬁ’%%ﬁﬁuﬁé%§%m
(represented graphically ) » 7 ¥ 2 ¥ 5 3 1% o

B ¥ ks - 3R B € A3l * SieckmannZ pF o £ A Y

PAXHUEP AL AR Al REESACERN A L 2 32
F T ERAAA O RHH LR AR R 8 $- FHLRE T
ATRLE R E G AR T PEAR G RAHTARRT AT
LA A Sh Y -

R T TR &4 #E 2 R 20 Nice Agreement concerning the International
Classification of Goods and Services for the Purposes of the Registration of Marks of 15

June 1957.
' Sieckmann, supra note 17 at paragraph 45.
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2o Gy LoFar o Ba o 3R VIR A2 LRaT

!

AR ERTREERET LR TES R R ERMN AR
R 2R 22 FRBE LY o
(z) zesg

ARFAFRY FRELIRE X FRBSL L LT LGt
ZR2 AT oo m RPERMNERPEBERRA N 2827
(=2 ) # )ik

BETLMR R AFFARAFHRZY AP ERM S PHE IR
HPILF Rz Bl Aor 0 AL R AL R o
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LT F R e T A ARV S I A H R Y F R
AR EF ESY PR LU TN T SR T
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Bl R AR BEFEN PIREF N EIEFET E 0 BRI AR
PR B AR FEFERRROL RS AR D BT o

AEFATRGUAT EERGE b 3 TIRYTF2 5ok
RERH - FFE R 305 0 2 &7 T RS - KR A
B APIE LY R e

—‘Ff;k,rﬁg«;?@ FINL K- ”’Tiﬁgwfv L&yﬁd y — 3 &
4 AT E A AREF 0 T - 2o X EBEA R F RS o0 4 %
BEEFEE PR F o RHEALEFIRT FAET - R

20« clear, precise, easily accessible, intelligible, durable and objective.”
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FATIEN hg vk o @ 3 H_A STRTH D eng rR o AL it B VP e
m%";"]"b‘ﬁ*?ﬁ’{m@?z\%zl 1*7"”}7\\:% FER A R
RS ATECE D hF R B Y 2 PHRT A - Rooa bR d k2 Feko

TP R4 TRAREE2 frR 2 FHE

el 4ﬁﬁ%ﬂwﬁ a3 vk BlY 2 X F Tl
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*! Sieckmann, supra note 17 at paragraph 69.
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JEFC M e feSieckmann & 3 973 chBl 2 £ o H] 0 - lE ME 2
BoBRT kB AP FARY FR S Rk £ 2R RE R
(EAZ T FaruEpd Fo iRt F38 Raik s ‘v4ﬁ¢
ERIPAT T G RO IRERA B e VERRG FRR
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*? Sieckmann, supra note 17 at paragraph 72.

# Council Regulation (EC) No 40/94 of 20 December 1993 on the community trade mark,
Article 4: Signs of which a Community trade mark may consist — “A community trade
mark may consist of any signs capable of being represented graphically, particularly
word, including person names, designs, letters, numberal, the shape of goods or of their
packaging, provided that such signs are capable of distinguishing the goods or services of
one undertaking from those of other undertakings.”
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FE Y ABERES % ﬁﬂkﬁrﬁ»“ Ky TAFNIRIERE LT @
- 3 e, £ H A ¥ %"E‘Jﬁﬁ%’iﬁi o dq K

ST R ﬁv%;}a,mwﬁ 350 & w,ﬁ i ﬂpc'rﬁ

[
T ER B R A L RAPK R R SRS R B
D blde t B u 2 fAESR L  EE A RE R %

FEPT 1957 ERFAPUAT - e g EF PR T AP ER

7 (Northwestern Bank of Commerce, Inc) ¥ 34 Ti# * 347 JRA%
Bzt s THBN T A b oz B e Y A ¥ -
> EF FERMd 2RA 2 7 (The National Broadcasting Company,
Inc.) thz #4540 1971 R FF L o 53 0TS P odh i Ra™
BT AP AMBTRILIDIE G A AFLL P
(Metro-Goldwyn-Mayer Lion Corp. ) 45 T % 82 % &% ¥ djFa 7
F v L4 2 7 (Classic Media ) 47 23045 # Wﬁmﬁﬁaﬁ('%%

Bpag - RIFTR 0 53 BB ELEE A A IR A % R B s g S 4
d - ”wérmmvﬁaq BB o 2w
+ iﬂi?ifi PR ERE O R

Fapthsasdtal ra%;‘%/ REFAAR T 100> SATE
P?j fa’ %EP 2006 E o

*% Douglas A. Rettew, Breaking with Tradition: A Comparative View of Non-Traditional
Trademarks,* & ¢ #-4& % 7] 5 #3 7 1% > 5! p INTA Annual Meeting 2007.

27 Registration No. 641872, 1957 & 1 * 19 p $%.& » 7 45 i 5 The audio and visual
representation of a coin spinning on a hard surface.”

8 Registration No. 916,522, 1971 & 1 7 13 p %4> 7 &4 i 5 A sequence of chime-like
musical notes in the key of C and sound the notes G, E, C, the ‘G’ being the one just
below middle C, the ‘E’ the one just above middle C, and the ‘C’ being middle C.”

% Registration No. 1395550, 1986 & 1 1 3 p $%4 » 7 45 1 5 A lion roaring”.
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OHIM% 41996 # 4 % | p R4 2 2
o T3 2000 E 5 E MR 35 P (European
AP BPRIFhm E A

Broadcasting Union * EBU ) :Fﬂ TR IR
% &7 2~ @ (Nokia Corporation ) AT FARLE
AEmAL P

(PRELUDE) *'»
(Slgnature tune ) 2% BApi 0T 53

21
P

=hH

CH

HERF FOG
;F’\gléfx'ﬂ":
M
Fdamt i | 'ﬁ - | . =
LT L= 3 el | i —
by —
g4t T
- -, h :
Py —_— _
g g b e
v — T
ikﬁ*'ﬂﬁﬁ’—grér_w%ﬁﬂf;ﬁ?

T—ix F

%ﬁ%&ﬁfﬁﬁé e
2t B OHIMY 345 B if o S 2 1

301998 & 5 1 12 p, Registration No. 2155923,7% &4 it 5 “The theme music for the
LONE RANGER radio, film, and television series, resembling portions of the overture to
the 1829 opera *William Tell,” composed by Gioacchino Rossini.

3! Trade mark No. 907527,2000 # 9 * 19 p +%& » 7 #&45 it 5 “The mark consists of a
% ”’Signature tune of Nokia

o

sound mark called PRELUDE.”

32 Trade mark No.1040955, 2000 # 10 * 30 p 45,6 7 1545 if
Corporation.”

33 Trade mark No. 143891, 1996 & 4 * 1 p ¥ 22004 £ 4 * 14 p .5
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B0 PR AR o Bofs B EAS vt e w4 e pSieckmann- % ¢ ¥
EFAMEE R RZE TR FHRE AT R R I R
WOHIMG &4 J #1120 THI® &7 ) & BERORR 0 F5 5 L8
F (ded &gl ) P T RFAHES PERS > B FRENE
W3 ;t [E] © %’ﬁ‘r oI ?gﬂ/zﬁrﬁg o I TF A %wg,q% ‘7[71}\%\/)].’ ‘Ll‘mfFJ‘ﬁ'

%ﬁﬁ{%¢3ﬁi£ﬁ&iﬂﬁ@ﬁmﬁﬁ7ﬁiﬁ%ﬁﬁﬁa
RRREEE G ARAPRE K FHE LR LT ST EAA KRR
FLP T LR K SRS KB RE L G
= R R0 (FE)

THE COURT OF THE EUROPEAN COMMUNITIES

(Sixth Chamber)
Shield Mark BV v Joost Kist h.o.d.n. Memex

3* Metro-Goldwyn-Mayer, In Case R 781/1999-4, Decision of the Fourth Board of Appeal
of 25 August 2003, A& ErfEAE? > e PR E f §HF AN T AARITE R
A REFY AR AR RE RS F R R
?\#iﬁ B ® ﬁiv * r%\ Jied 2 (the yell of TARZAN) &k 29 > |8
B R A g - FF 0 RS BRI oL Bl AT 0 7 5
B B R Y URRE AL T AR B R L E obiter dictum” (2 Y%
"J““ “,T% %\TT\,LEL) *® P"Z—w—ﬁxw 1‘;1’)’4;5;‘?“ ’ ‘*L'}Z At 'Fv %:&g‘/}i@‘ﬁql » )

~ %5 2 #%¥% > ¥ %-Edgar, In Case R 708/2006-4, Decision of the Fourth Board of
Appeal of 27 September 2007.
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Case C-283/01
27 Nov. 2003

(-) %42

Shield Mark 12 = i & 5] 14 @ 85 F i dp TR * X REZLH 5 9
A (RS ) % 1647 (e ~FNE ) %358 (2@~ F ¥4
R R AN (0T PR EHE R A FEMAEE PR
TRE)F A28 (2 ERF)IR FEIRIE 2 7R P %5 (Benelux
Trademark Office)) B~Fzxp » H ¥ £ 5321992 # 6 5 p zxp o

¢ Ol B3P pEREL SSLER G, BF P B AT
FEAApR o AWETT SR CTE-DE E-Df "E-B>D> C>
Ao T4 3 BRI i Blo &7 A0 E 0 B S ot ap i
o ek Bfo B3 T kukelekuuuuu | A7 fF 0 T kukelekuuuuu | 3 7
R I

1992 # 10 * Shield Mark B 427 fc /4 2 6 & ] 2 4578
BOTRERG R B P TERE o gt p 1993 E 20 g
(e B0 S Tk PRI DE T AR M E L odR F R B 2
doo PR PAGE FARAPE T RI|G 5L o Shield Mark ¥ )
R e T A S RaE * hfc Rl o B M o VORI S Hd e

Mr. Kist 2.0 3530 K o Bl LR 232 o5 %2  FEMA
f’réﬂ'ﬁﬂ‘:ffg EPE LR DR E TR 2501995 F 17 1 p o Mr. Kist
R ) R N e RS
FaAg st o

Shield Mark 2 & 2 F 47 & T 54§74 Mr. Kist © 1999 # 5 *
27 Pidtadid A2 DTS F L0 LA A FRIERDT 0 F L @
PR RE 0 B A FEP G P o Shield Mark® 7 fjf B %2 I
(Hoge Raad der Nederlanden ) * 3% > t%Fuid- 28 is v T‘u%‘?} i

o
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ik

LF B E B 540 £ % 2% (Article 2 of the Directive ) &, % # FI
SR 2 B e Bl AT R A e B R T

108

FEBAEEEZ "ERE B
LA R BEEERHFE I P

Ao
(=) #Eig
LSRRt P 20LAFFP TR LIRS EIF R
B p e B AT 2T N E R A g &9

-4 #* (Musical notes )

-#% #-3% (a written description in the form of an onomatopoeia )

-H 8 A558 g% 3§ it (a written description in some other form )
-Bl> > bl4c @ B4 B (a graphical representation such as a
sonogram )

-4 3T 2 3N ehsk 4 (a sound recording annexed to the
registration form )

-p RV P~{F 2 #icim 44 (adigital recording accessible via the

internet )

- ik Ve £ (a combination of those methods )

(=)

1.

21

4 25 3% (some other form)
ERERPES

FEALB R EIRHRIRARIHEEF RS S 2 LA
FRERIPp TP B PREF AR KRN fos 4
R SR PRAE 0 TPt Bl AT o

P FE TR R AR BE RIS Y 2 FRRFEN
PR P EEFE RN LB AT ’#%%J{,f*gﬂ ] % (images ) ~

3 First Council Directive 89/104/EEC of 21 December 1988, Article 2 - Signs of which a
trade mark may consist- “A trade mark may consist of any sign capable of being
represented graphically, particularly words, including personal names, designs, letters,
numerals, the shape of goods or of their packaging, provided that such signs are capable
of distinguishing the goods or services of one undertaking from those of other
undertakings.”
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—LA R B EECHE G P

FRGEEL (ERE JA I

(z)

ik (lines) & F (characters) ¥ ¥ Bl % % 7 & 97 (clear)

#xx (precise) ~ M = & (self-conntained ) ~ % >+ B~ (easily
accessible ) ~ ¥ Ij“_'—_ﬁ?é (intelligible) ~ # A (durable ) ~ % ;&
(objective) « 5 F kit * blde 1T 5 d § #iF 5P B
%\J\rﬁ%%ﬂmﬂ%@h Y it AT ERESE - R
TAWMr A7 R P ERERE o T RFAS A E T uE
PR R PRl a M R E B ER

B
‘Q%{T‘]‘E’J[j-gli °

H)4-12 o

BERIRIS 5 250p ch R 7 S RO -
ERATFHET LD 2 F A L BEFA KT PR
AEH e ERAEA 2T BN KRR T AR o

2

FARdp o & 2 Meaofhis o Bl VO dEd 2 3 s ?-5%
(written characters ) ~ Bl ik % 77 o 2R @ o & FC R B 1R4p 4

i£fr B % seventhrecital eh* 37 » ¥ v > R B R4 5 2
i Mr%f NT S B ARDL A £ S E T R 1R
S EE R AR LR T R e R Gl o R
j%mafww$uW°af’ FEEATEER N K FY
pefois Al R R P B R IRATA S RREF IR

(,tv’

REF2HEREPBN FH NET U AT AL fo s
2P EACIRGE > T2 R Rl AT e

FERY ANk 2 w5l Sieckmannk 7 M e R
s,

AR AR TR A RS REF R 4
2 M,&ﬁ#%}]“ IR RER AR AT 4’3“%' '«t—\%ﬁﬂ )
% (images ) ~ %1% (lines) 2 F (characters) > I ¥ Bl<* % 7
Toiolf~ MAg B~ B NBR C FILfE A DR B
EERRE 2R TR ORI F R

B3 i@ * v 3 (written language) 45 it £ I > # {FIE L
R R Y LA A EEY SRR

-n\

(~~

1r
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FEBAEEEZ "ERE B
LA R BEEERHFE I P

TG A RRAEE o o e TERYHL BL P
& T oaped B PRl £ L Bmis
FETREFRF 2 i\ TERF R4 %
< & o

REF A E e BB L B4 - R TR B

ARHES T REST TSR Ar o FOTE M 2o X
T RRRA REORELRETES AL BLA R

g o A2 Vi pteb s A 2R E R REYERETS €
7 anAre Ak ,T} L R0 I R kukelekuuuuu
BEHEERES R R A A i W E T Y (S 5
107 AR R o T HEER ST S B AR R

%5 o
T B R IRED - A —*’ﬁéﬁﬁm-g-g?’ E-D# -

D “E~B D-~C-A> 7 i f4&p 7 2;%%%
B PR 2 £ TRk edy i ’z,Fq\\z}E{ 1%%’%@]

=
s 6’

M AR FEEF B &
F oo A B
TAGHEA L& EEL (35 el Mg e Y 53
%‘eu‘qf“f‘-"l’}‘\"{“(f‘_ P /,}-%”fﬁxg:/,,\-gﬁ\,\/,,\
TR AL F R REF D SRR e SRR A
SREPE) RF o BE AR AR 3R EEs T
DRERERY G B FRaOEREc AR A AR E
BHERE G EE S Bl A A Ryt B
FES BB S VIR S F A s RROE
ﬁ’%%%uﬂﬁﬁﬁ’i?jﬁﬁﬁ%gﬂ’%iﬁﬁw~
L

AR 1 F] PN 1t ;%—;.T_ gl
7

mﬁ? ﬁmmﬂ ”ﬁ*ﬁﬁﬁ#f‘¥2ﬁﬁ%§@p
& F

W
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FBGHEZ TERE K A ¥
1 5 B BRLERSH U 2 o s g i

o0 B2 ﬁrawii$'—°#EFEﬂ’
TR ]G T UFEE S F R RERBUE A RPN
PR A Mg R Ems MR LR AR eng

8. # % Shield Mark A 12 %4 B ~ &3 ~ Bcivdkg figd 2
BEBGRR IS Y R S LM SN R
2T EPETERRL

(1) =

ARBHZIRARETIFEETHRERERGR LY 2 FARFEP

ik RRE G @R T8GRl &7 o ik fSieckmannk 24

BAZREY o 2R VR O E T L (blde B s frR )0

PR UB AT o FR n—j’%d 2% (images) ~ #i% (lines)~ F & #

5. (character) > & B~ £ 71 & & 7 jor~ Brg -~ 2 2~ 5 RBRE -

TR SFACERILE NS RV HEF RSS2 EL AR

FIp v i w2 - M E R R - HEEPLLARPF o

AN REFRp S S 2HERY AR B By RN RAS S

Ao ARERATORE LARAERE -

Shield Mark ~ 4 B R 7o L § P L85 F ORI 2 £ 7 Bi%is &

# fe ih& 2 o Shield Mark 325 Bl ¥ £ 7 2% = 4 R E 5§ - B

TR G BRI FHOLLEAR Y AT B 7 B
gt A T g AR A R R AR Ry A
ﬁ°¢ﬁ M2 A om s A B AR O R TR A

.PB‘»

CENA Ry 49
REEOF RS AT R EGD e KX JIRRE
fAfrsrdt Bl A7 R AR EAREF N2 o Bl B R

-

&RV LR AR R R0 & TR S A A i el

b

v

B et A R F R R R - ERRL O Bl A7
ﬁ%@w;% @Jiﬁzﬁ‘ﬁajﬁﬁ‘?ﬂﬂ~ﬂﬁﬁ
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FEBAEEEZ "ERE B

:di_ 1 8 B BRI B A o
ﬂilﬁ R AL B
%ﬁﬁﬂm%vaw1k’7ﬁ&ﬁ4@ Btk s % 2 0
’”'“réﬁml%]@ # 77 » Shield Mark ~ ;2 B ~ B 4| ~ /) ~ 44 ¢ hi L-
Re¥ pits ”ﬁﬁ%ﬁﬂg’MHPFV“*K~&ﬂw£ﬂ&%ﬁq,SMddmmk

foiz ;aag;g;f#_;\ﬁ? 27 0BRfrREEAL AR o HiEd B P
#4- TE-D# »E>D# »E>B>D>C> A, ShieldMark e % ¢ i
RIS AP R OW 2 AT R E R R o S WS W2
%77 > Shield Mark ~ 2 B ~ B3 fIA+ L P& > B Jlie- Hwp - &
m@wﬁﬁﬂﬁaiﬁﬁﬁw’%%@ﬂ@?uﬁﬁ’f‘%ﬁ¢ﬁ“
2 AT bt R > T IR A lciARD o ¥ - o RS B
RBEE A ARRE AR EF SR BHRBE FIL P g B
EE R e B BRI AT AR PR A5 N RS
FARMRT (R FH 3 o) 7 3 > Shield Mark ~ # ] ~ 14
gki’%wﬁﬁﬁﬁﬁwﬁii°f*@¢?ﬁﬁmﬁa # BIRs
U A Bt ] & ﬁp‘;‘g]’] By IR 5 2 e BB o Ht R
Bl ~ 43 - Boinghs & ﬁ—s'\mpé‘.ltp@?z\'r’t@f‘*bﬁﬁ*
%;‘”ﬁ:}p* 2 2 B %7 0 B2 Bl Shield Mark & rzigat 2 3
Y o R ERBORA ERATR L

FOBE L kg o $PTRI AR S 50 B R PR R B
Rt R o AR NG T AGER AT AR R O
RO e AT R b R BOTBR IR A R
FLITiE— H i o EREM AR IE B2 &7 0P hE L1 HA
TER R RO B IE R RA 5 A g2 T ARG T RGHEEE
AEERTAFNRE S ARG AR BT R R
SRIP BB - S LRl A7 R B REE R e s
wmﬂﬁééoiumi RAwPphs B FRla-7or § @
AR A AL DR RS AP A R R AR T B TR

¥

B

36 Trade mark No. : 3559614.

97.01 109



FERGEEL (ERE ¥
Lk % B SLER I F B o %@ i

o BREMEIAEET Y P e o

2. AEh

FEE e Bt A F o § G Pl A DR SR E
S SRR @I R L A RS d AR TRy hiEl o R
AREE A Pl A 2 R ek o [P A Y g a2
RS F L BIHRA W AR AR R A E kIR EBE R 0 A
A5 iR e U} % 2 P

bp 2 o R LR b fTEEE P 2 ] K
Fat E i~ 2R L WA A e L ®
FOMEMAFALDTE AN G FHATN O jodo- BIER 2R
R R L RO T TR D SR R KA e
ik FELG WA SRy 2 FAV AL LR LT A TE

A Y B EE N T

FAHFE x4 2 5 5 2005 # American Wholesale Wine &
Spirits Inc.#-% 4§ & K LiFpLet cdg L@ PN E BAFF &S0 T 5
H) T fods it = USPTO ¥ 35t Z X R % -

37 Debbie Renning, “Taste, smell and sound — Future Trademarks?
http://www.patentstyret.no/no/Varemerke/Artikler om_varemerker/Taste _smell and sou
nd/ (B {S P 2007 # 10 7 20 p )-
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& i ' —LA R B EERH T T A pas

TRADEMARK
PRINCIPAL REGISTER

B s T ARHEARd SRR e f AT G THES o B

T2 mRA L L TFHRDMEn AT AL RFRALAFE ST R
il o F RO ML AEFRATE o B 98L%] (stippling)
ARt g a 248 e B ARV B o A2 S 1F

USPTogng%igwg;;g;; EHEEI LRI B ng 5e K T
B R AAPRRES ke KPR S0 2 BREE e BiR

=

HE o X 2EE AT A R o o 22 Chianti” 1 § R 8 RFFT R AN

%k % % ”The mark consists of a velvet textured covering on the surface of a bottle of wine.
The dotted line in the drawing is not a feature of the mark but is intended to show the
location of the mark on a typical container for the goods; the dark/lower part of the
container drawing shows the mark. The stippling in the drawing is not a feature of the
mark, but a representation of how one type of velvet covering may appear in visual form.
The mark is a sensory, touch mark.”

 fmatgegrd kg chd 4P (Chiant) F 0 £& < JIF L R IE A S FIRAE S 2 - 0 AT
4 & ¢ [ Chianti ; v [ Chianti Classico ; § § /F1&.%& ~ 11> 3 778 %DOCGiFR- - »
http://www.italia-oggi.com.tw/DB/ItaliaOggiForum/forum/forum_posts.asp?TID=128
(B fHIfp ©2007 & 10 * 20 p )
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EBHHEZ TERE  H > A
b % B SRERH R ) & o s ;&

ApiLe B A EH R B LI BN ERY A T R
BR 26)40?‘ PR o 2 g 5 ¥ gt et x B (supplemental
register) *' o
@%&ﬁﬂégaiﬁifﬁ% %%%@+ﬁ¢mW§?
%’£$$§%wﬁ’@?ui@ ERE ﬁoaiamﬁmwkﬁ
B g a3 iy ﬁ»fryﬂiﬁfﬁt%ﬁk%‘*#« P 5‘]/}9?( & 4 ?{lﬁr%i 48
““Mf* L A SRR Lo /‘%ﬁm%i RS B4
R g ’ﬁi—,@*ﬁ—g%ﬁfﬁﬁ LR AgREG PR ENE D o
1 i g % & 1 & (Crown Royal Whiskey ) “/Fg 5+ ¢
LA ?’% 7 laﬁgfwfﬁifﬂﬁiﬁf&,l oo g Zad g
ALY B T E R PO AT SR L LA
éﬁm%’i* P ERR AR RS P AR D ¢
FUFPLE R A A o SIRENRB KR o ¥ A T AgRg
PEFEARE O TUAME I R T EF YR ELR - F LB

% US Trademark Act of 1946, as Amended, 2 (f): Except as expressly excluded in
subsections (a), (b), (c), (d), (¢)(3), and (e)(5) of this section, nothing in this chapter shall
prevent the registration of a mark used by the applicant which has become distinctive of
the applicant’s goods in commerce. The Director may accept as prima facie evidence that
the mark has become distinctive, as used on or in connection with the applicant’s goods
in commerce, proof of substantially exclusive and continuous use thereof as a mark by
the applicant in commerce for the five years before the date on which the claim of
distinctiveness is made. Nothing in this section shall prevent the registration of a mark
which, when used on or in connection with the goods of the applicant, is primarily
geographically deceptively misdescriptive of them, and which became distinctive of the
applicant’s goods in commerce before December 8, 1993.

FRFE e » AT 2 &xp B (Principle Register )27 4 24 22 & ( Supplemental
Register ) & % B 7 %2 R 2 %—5’%%‘1 RYFAZFREEALFEPEYLF R
de F EER LW 0 T Y IR YA BRI S F b ER Y L P N Eik
RA HRIR AR ER B T R AL SR RS G A SRR Y2
TR AT e g e @ o

41

42
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26 i . —b2A 5 B B R T 91 26 o s
BT EGFAOE A PR AEEE R > 2202006 £ 7 0 25 p

A B (Publlcatlon for opposition ) » 2006 & 10 * 17 p zp B
“,f g2 A S RAE A A (Instituto Ecuatoriano de la
Propiedad Intelectual » IEPI) 7= i ** 2004 # % & — ff $#i-f $50 Fpg

( Textural Superficie Old Parr for alcoholic beverages ) ¢ ’%‘44
TRy KEE X R R E S R % Sieckmann™

EoZBRATRAIOHRBI: AT DR R RATE AT frm?b@ SR Y
>34

=~ FAEFHRERG (KR)
THE GERMAN FEDERAL SUPREME COURT
regarding I ZB 73/05
October 5, 2006
(- ) EiE &

Y4 L 2@ (Mercedes-Benz) T G ) 5 oty i 0 P G
B ARa M«(Wﬁfr@ Tyrdp R wrd E(e 33% 90124 )
w4 B % §I 7 #% & (German Patent and Trade Mark Office ) #& ! ;ﬁ-g_r_
oo

—_

(=) (*) (+)

# Registration No. 3155702.
2003 & 12 % 17 ¥ 3525 140058 > 2004 & 4 % 28 p i 55 29597 ¢
* Sieckmann, supra note 17.
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FEBAEEEZ "ERE B

: - 4
Lk % B SR ERH R A o 25

YRR G BTN R B e e

Fifd T A2 R RIAERFF A&z 6 FRET
Tolg AF RO R R 2R B RALAAS & g PR
PREORIEAF RO 6 Bl - FORE T RIS G R o F
Eeeneb ALk 2 A s R I A #ﬁﬂ%?mh“ﬂmm
Federal Patent Court) %333 A 2 F T4 Lo hRl2 &7 0 FIP 7 5%
A I o ¥ gt bR T L W B % 2 F2 (German Federal Supreme
Court ) °

() Hidmd
FEP B R R L B R Ry £
21 i’f—*ﬁukr@ TR I | ?,ug_‘un LR R Y 8iEw 1A
3 wpam«%ﬁ.{o Flo dmchp o 857 RO R A7
Beenf PR & H L E T BT AR RIS L RE PR DT
Bae iR .iSleckmann”.kE? Shield Mark% 2]:4% > B~ 2 72 F 8 & 12
TR
o B F LA Ferea B ) z‘?j‘ﬁ“d B2 (figures) > st i% (lines)~ F

(character ) edf B4 > 12 §é 5 43 = T FERs o

% The trade mark application pertains to a tactile trade mark. The tactile design of the trade
mark is visible from the attached graphic reproduction of the trade mark with three views
being pictured. The top illustration shows the trade mark at a slant from the front, the
centre illustration is a front view of the trade mark and the bottom illustration shows a
view at a slant from behind. The trade mark-framing contour [die die Marke umrahmende
Kontur] is not being claimed.

*7 Sieckmann, supra note 17.

8 Shield Mark BV v. Joost Kist h.od.n. Memex, Case C-283/01(2003).
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FEBAEEEZ "ERE B

i . LA R BEEERHFE I P

o Mry s R BNBRE TR A oo

* /FE'FT r-ﬁ»
fmﬁﬁﬁfr@ﬂ—’¢7f§#97r@wl/@mr@ﬁ—ﬁu‘ﬁf‘“ Gk

o2 A gd RAER o B LR AT LR - AL R

Gd LRI FY AL A F AN ERDE T R friE R A2

| cha BLAETIoR % 0 FP 0 BRZ B EARE B o T R
Fooo~ FE AR 24 m@%ﬁﬁv@( K;L#;[;A,Lm,)@wlm_w
GRS A o ¥ BRA X e B Jh R BB
B AP = JF RN Vﬁm@?z\ﬁj\,;_ﬁbﬂ‘i‘ o 7 mkﬁ%’ﬁfﬁ?*ﬁ‘%ﬂaﬁi—
ST A Ay i PG R R A e R F AT A R T RO
F o A k2 ¥ A B g raf‘*“—“r L Rly Lo &2 o
()

ARG EF E Rtk BB R LA R e g
ARPPMANTRLANAAUERZ AT B ERRE AEF RO
%jﬂf.zr'tt’i’»;;*ﬁzﬁs@m%m%ij ] % %ﬁ&x&ﬂz%olﬁ?ﬁﬁ~%§\
FH BB S R AT AR IR R e R ¢
e T2 F A& o

N

2,

4§~

b
S
F
d’»

A

GRS ¥
PRI R BRI A X G - FRRE 0 4

Ak RTEL g LEAT ér_m.w LRSS A
ﬁ’—é,f;i';?‘;ﬁ,,—ézé—”rm B 323 agsn sl ank B 2 4§
o KB A BT - 38 TSP Gk AR RIR- A F - T
peal g S aRR" A A2 VRRAST TBBaTAY - w
Feae w R ERE R O R KB AT L AT R ETRRET T

* Martin Lindstrom%¥ » 23 & 3% T < § & 7 1 # &% | (Brand Sense : Build Powerful
Brands through Touch, Taste, Smell, sight, and Sound ) » % %27 > F 53 o
VBT Ry TERM G 0 1A Vs NEEADSHAR o L TR 5

NN ]‘ibk’m.f *‘*’K"" IJAFHIXV o
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FEBAEEEZ "ERE B

: - 4
Lk % B SR ERH R A o 5

% o
- R B2

%Q%WIPO?“%FiSI P e FRREFRLFERG 0 bl gE
& & (Benelux Trademark Office) +%/&8 "4 vk | 3t % 16 A%~ £
& (The trademark consists of the taste liquorice applied to the goods in
class 16) > & = % 1+ ;2 ;AR 4E B Eli Lilly 2 v T AT E ook
(artificial strawberry ﬂavor) P Hdp i ¥ SR SR O
BRI RRL AR A A e A g R 6P
Lﬁu’n%kgéawa%1F4EﬁW%J?ﬁaﬁ%a%zkﬁﬁﬁﬁ%
Hoom ERTFRLI - RE 1Y GA R 2 R Rk
%1% (lack of duration) » £ % /& H zxp o

dok U R T S L FRR . BRI 3 FAFE?
L Tv &% g 5 (edible goods) A4z » 4% §_¢ WEE TR
%\ﬁé?aéﬁi%%m%~ﬁ4ﬁr FE R DS S

DA RIS ARG T Rk (FREF TR F A
§HHALL AR A 2 g IFL RRL 4T o Bk Y E%" r
T_

L
= =

"

r’ -
g o m

N

{

HH e

pEEFIFR S BT I RAL ] BT AERL
ek PR A ERF v RDE T VAo L e sROE &
FooROE UE AR RS 2R ERE B R L AR R RO
%?%7*&3%@éﬁ%min(%%ﬁ)4’»ﬁﬂﬁﬁﬁ#%
2ZASTAEEY FREF

BH

“-1 Tt

' WIPO ”Standing Committee on the Law of Trademarks, Industrial Designs and
Geographical Indications”, supra note 3 at 10.

52 Benelux Office BX No. 625971, 7 #%1# * % De smaak van DROP.

3 Eli Lilly ;and Co. v, INPI, Court of Appeal of Paris, 4™ Chamber, October 3, 2003,
Recueil Dalloz, Vol. 184 (2004 ) No. 33, p2433. #&351 p WIPO ”Standing Committee on
the Law of Trademarks, Industrial Designs and Geographical Indications” supra note 3 at
19.

M EIREEIE R T TE % 3% 2006 # 30 o
http://www.longriver.com.tw/home.php?id=99&xd=31&yd=3&pg=1 ( & {5 §| 5 B :2007
E10720p )~
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& i ' —LA R B EERH T T A pas

N%%zv%?1%%’%§%%$%@£¢ﬁpiﬁ7ﬂ%

PR AR 2R AR KRy RE R
;@p;‘ﬁ,;\ﬁh&gg£ ﬁﬁvfg:sfx?!?Kﬁ—%%éf%%ﬁ’%ﬁ@
Tl g 2R A S E{iﬁﬁgﬁ%rfﬁﬁﬁﬁyﬁ?

Léﬁmﬂwkfimﬂfﬁ RipEo o AREL R EREF DA
rov

FR 4o B —5’\4}& Bk v ek ol ? 8] B gag gg;mr vk o T L el
mﬁufm&w?Wﬁh%uﬁgﬂwaﬁﬁﬁﬁﬁ,nﬁﬁﬁawﬁ;
[ S i s Rl M e ) i —fq" Rz Rek iR F # b RS
%Erva‘aﬁﬁﬁa;ﬁ PE WA G bR BRPA R P BEROE R
e MARLEF Hadt Flasad i & p a7 & A4 pt - B AR
ﬁ?ﬁ%rﬁxo

MTEAZEIRMCRBFROEE > 2R AP EFHE2 74
R ¢ (Trademark Trial and Appeal Board > ™ & f§ # TTAB) # 5w » *
At pEd it 3 TTAB #1505 8 - 2 0 k7 fhendk 2 Lip 4 %
]‘_E_ T IR m% d‘&'f‘l’i‘]"“’\‘@] e B33 o e % @ ZZ‘,!’ z2_B® AR % — it o
¥iEe o

S REFRFN (ER)
UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board
In re N.V. Organon
79 USPQ2d 1639
Serial No. 76467774
June 14, 2006

(=) RHFHFL

Todrk i ook LB F 4 BELF Pl B R AR 2R e
kv orR e o
% Debbie Renning, Tase, smell and sound — Future Trademarks ? supra note 37.
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EBHHEZ TERE  H ‘)‘>>
b % B SRERH R ) & o s <di

Organon= #2002 # 11 * 18 p »USPTO# /1 I - f#ri v vk |
2R R o Rl LR E  USPTOL 3 a2 fr
Bptafd i THERY 5 - ¥ ok (This trademark
application is for an orange flavor) *7 » & &% R38N % & EfF L A 2 ¢
FRE A EREET R A a e H ¥ o Organon 2 7 w
USPTOJ %37k 2 + 3% R ¢ (Trademark Trial and Appeal Board ) & 4=

FLEFARAMEFHRA AN XL FHRLAN 0 TG
EF PR U RN T IRERY BV Lo AT EZE J#F]’F & i ez
foc B AEFFRPFRIEF S EET R (¢ 45 Organon = P 2 b F
#L) 2 NEXIS 2% § %k 5% » Sl B A1 v JRETY ]‘\ﬁ*ﬂva_,
“iiﬁ}iﬂﬁ*%*ﬁ””-rﬂiﬁ‘)fliﬁ’ff'“ﬁ_“iz‘gglé%k ek IFar o
PEFrRERRAE « SRR ATiRAF T ek o
BAEF4 N A Organon 2 P2 427 - E g

rrReEEE B F ARG TR AR 2R P i

ARG AR PR R TR U R R gL r Rl
R AR E T JREY C RBRLFE RIRY o mE Y 4 g hr
JRE L N B AT RS EEBIRPA RR P BB A T
PP At 0 Bt FIR B R ¢ iRy - R T C ek
&rfayjﬁécﬁ—xaztgg FRRIRE o F] 5 F IR T vk chE 4 Iﬁs%x&)};’e
L2 IRH ‘L-‘%)I*u? it B F eI R W e nidF o HU 0 B A R
AR T k2 U IRE GE FAPHRR o - LR ¢ A e 2
gi%*vﬁf*"ﬁiﬁ?“%ialﬁ ¥

% W7 182 AP (Trademark Rule 2.52e and TMEP§807.09 4™ ed. 2005) .2 % 7 1%
i % 2 ﬁ»—- SFRAE U B URER TR 7 R e

58

(1) under Sections 1, 1 and 45 of the Trademark Act, 15 U.S.C. §81051,1052 and 1127
(ii)under Section 2( e )( 5 )of the Trademark Act, 15 U.S.C. 81052(e)(5), on the ground
that the matter sought to be registered is functional.
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> In re General Electric Broadcastlng Co., Inc., 199 USPQ 560 (TTAB1978)° % f ¢ 3%
= FJ@’ m&%ﬁ*J T E F 4= rr‘!"‘*b]}'} > e §w Jlf' d 2% @ BiFisx m"’*\'b”ﬂ'_’
X ELRET S jrﬂPF»zZ'r; % o

% In re Clarke, supranote 9, * %% R gmn Tl rakd TEEehawl
RS ) B SZ JSF YT I e

8! Qualitex Co. v. Jacobson Products Co., 514 U.S. 159, 34 USPQ2d 1161 (1995) > % % i
Feifd ot t £ % 2 RV UBE S X BN da EEEp o

62 Section 45 of the Trademark Act, 15 U.S.C. §1127 ” The term ‘Trademark’ includes any
word, name, symbol, or device, or any combination thereof — ... to identify and
distinguish his or her goods, including a unique product, from those manufactured or sold
by others and to indicate the source of the goods, even if that source is unknown.”
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A EER Lok B E R A 1995 & Qualitex Co. v. Jacobson Products Co.,
% ¢ 513t 1982 & Inwood Laboratories, Inc. v. Ives Laboratories, Inc.,*® 2|

Adp oA T - R SRS P AT R

(R ST SRR SRR § 0P T S Y
R R
HA I AT R R 2 R 1 RS 2R R

eIl NEIE R iﬁé_r‘%’ﬁ g o @ B R R R kR SR
£ 4o B A A SR K LR i’f@u%ﬁékﬂéc%%—
IBE G T U sﬁ-d FRZAEFEE A PERETARALE |
PR AR g A AP IR BRI L
B OpATE P @ B2 22 L g PR AZ RS
BT - T T 0 A- T RFE L BEAFTEP 53 #a ke
PR AR A S E R o
FHRAZEFHREFETReATFE (1) &
Tl p MR 2 53 7R DBRE(2) AR H g vz #20
AR BBOER S (3) ML FATFENRFPFTH A LASLT A
B(4) 3R A SRR HAS L 2 A AP H M E ARG R
A5 TMorton-Norwich#1 % > #& 3o # i e - @ » % »
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Wik e 24

%4 Section 2 of the Trademark Act, 15 U.S.C. §1052(e)(5) *...comprises any matter that,
as a whole, is functional.”

% Inwood Laboratories, Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 214 USPQ 1,4 n.10

(1982) .

in general terms, a product feature is functional, and cannot serve as a trademark, if it is
essential to the use or purpose of the article or if it affects the cost or quality of the
article.” Qualitex Co. v. Jacobson Products Co. supra note 61 at 1163-1164.

*” In re Morton-Norwich Products, Inc., 671 F.2d 1332, 213 USPQ 9, 15-16 (CCPA 1982) .

66
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68 McCarthy, McCarthy on Trademarks and Unfair Competition, §7:74 (4% ed. 2006) .
? FhHEF Y A e TR kTR IM LFS T 4 ¥ In re Promo Ink, 78
USPQ2d 1301 (TTAB 2006 ) -
7 In re Bose Corp., 772 F.2d 866, 227 USPQ 1 ( Fed. Cir. 1985) at 5-6.
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71
Id at 6.
7 TrafFix Devices, Inc. v. Marketing displays, Inc., 523 U.S. 23, 58 USPQ2d 1001 (2001)

at 1006.
7 Valu Engineering Inc. v. Rexnord Corp., 278 F.3d 1268, 61 USPQ2d 1422 (Fed. Cir.

2002)at 1428.
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™ Brunswick Corp. v. British Seagull Ltd., 35 F.2d 1527, 32 USPQ2d 1120 ( Fed. Cir.
1994 ) ,cert. Denied, 514 U.S. 1050 (1995) .

” In re Ferris Corp., 59 USPQ2d 1587 ( TTAB 2000) .
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2. Julia Anne Matheson, The Sweet Smell of a successful Registration, An
Update on Olfactory Marks, San Francisco Daily Journal, Intellectual
Property Supplement, October 9, 2002, A version of this article was
published in Corporate Counsel’s Quartely, April 2003, and in

Brands through Touch, Taste, Smell, sight, and Sound ) » F#27 » F 39 o
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Intellectual Property Counselor, May 2003.

Renning Debbie, “Taste, smell and sound — Future Trademarks? ”

(2003 )
http://www.patentstyret.no/no/Varemerke/Artikler om_varemerker/Taste
_smell_and_sound/ (£ {2 P 2007 £ 10 * 20 p )~
Jay A. Gottfried , Remembrance of Odors Past: Human Olfactory
Cortex in Cross-Modal Recognition Memory , Neuron, Vol 42, 687-695,
27 May 2004.

WIPO Standing Committee on the Law of Trademarks, Industrial
Designs and Geographical Indications” Sixteenth Session Geneva,
November 13 to 17, 2006.

McCarthy, McCarthy on Trademarks and Unfair Competition,4™ ed.
2006.

Douglas A. Rettew, Breaking with Tradition: A Comparative View of
Non-Traditional Trademarks, INTA Annual Meeting 2007.
OAMI-ONLINE — Amendments to the Implementing Regulation,
http://www.uami.eu.int/en/mark/aspects/amendfees.htm (& 12 | P :
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1. Brunswick Corp. v. British Seagull Ltd., 35 F.2d 1527, 32 USPQ2d
1120 (Fed. Cir. 1994 ) ,cert. Denied, 514 U.S. 1050 (1995) .

2.  Eden SARL v. OHIM, Case T-305/04 (2005) .

3. Eli Lilly ;and Co. v, INPI, Court of Appeal of Paris, 4h Chamber,
October 3, 2003, Recueil Dalloz, Vol. 184 (2004 ) .

4. Inre Bose Corp., 772 F.2d 866, 227 USPQ 1 (Fed. Cir. 1985) .

5. Inre Clarke, 17 U.S.P.Q.2d 1238 ( TTAB 1990) .

6. Inre Ferris Corp., 59 USPQ2d 1587 (TTAB 2000 ) .

7. Inre General Electric Broadcasting Co., Inc., 199 USPQ 560 (TTAB
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