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home the point that Congress must act to protect consumers, the Quality Parts Coalition
(QPC) on Monday, Sept. 17, sponsored a Capitol Hill event to draw attention to the big
auto companies’ attempt to monopolize the repair parts market. QPC members, led by
Eileen Sottile, called on Congress to include a “repair” clause or exemption in U.S.
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> R % % Article 5quinquies(a) Industrial designs shall be protected in all the countries
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’ % @ SECTION 4: INDUSTRIAL DESIGNS, Article 25 ( Requirements for
Protection )

1. Members shall provide for the protection of independently created industrial
designs that are new or original. Members may provide that designs are not
new or original if they do not significantly differ from known designs or
combinations of known design features. Members may provide that such
protection shall not extend to designs dictated essentially by technical or
functional considerations °
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(1) Despite subsection 71(1), a person does not infringe a registered design if:
(a) the person uses, or authorises another person to use, a product
(i) in relation to which the design is registered; and

(ii) which embodies a design that is identical to, or substantially similar in
overall impression to, the registered design; and

(b) the product is a component part of a complex product; and the use or
authorisation is for the purpose of the repair of the complex product so as to
restore its overall appearance in whole or part.

(2) If:
(a) a person uses or authorises another person to use a product:
(i) in relation to which a design is registered; and

(ii) which embodies a design that is identical to, or substantially similar in
overall impression to, the registered design; and

(b) the person asserts in infringement proceedings that, because of the operation of
subsection (1), the use or authorisation did not infringe the registered design;
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the registered owner of the design bears the burden of proving that the person
knew, or ought reasonably to have known, that the use or authorisation was not
for the purpose mentioned in paragraph (1)(c).

(3) For the purposes of subsection (1):

(a) a repair is taken to be so as to restore the overall appearance of a complex
product in whole if the overall appearance of the complex product immediately
after the repair is not materially different from its original overall appearance;
and

(b) a repair is taken to be so as to restore the overall appearance of a complex
product in part if any material difference between:

(i) the original overall appearance of the complex product; and

(i1) the overall appearance of the complex product immediately after the repair;
product has been repaired.

(4) In applying subsection (3), a court must apply the standard of the informed user.
(5) In this section:
repair, in relation to a complex product, includes the following:

(a) restoring a decayed or damaged component part of the complex product to a
good or sound condition,;

(b) replacing a decayed or damaged component part of the complex product with
a component part in good or sound condition;

(c) necessarily replacing incidental items when restoring or replacing a decayed
or damaged component part of the complex product;

(d) carrying out maintenance on the complex product.

standard of the informed user, in relation to the overall appearance of a complex
product, means the standard of a person who is familiar with the complex
product, or with products similar to that product.

use, in relation to a product, means:
(a) to make or offer to make the product; or

(b) to import the product into Australia for sale, or for use for the purposes of
any trade or business; or

(c) to sell, hire or otherwise dispose of, or offer to sell, hire or otherwise
dispose of, the product; or

(d) to use the product in any other way for the purposes of any trade or business;
or

(e) to keep the product for the purpose of doing any of the things mentioned in
paragraph (c) or (d).
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