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' Robert P. Merges, Peter S. Menell & Mark A. Lemley, Intellectual Property in the
New Technology Age 530 (2003).

99.3 BRYMERRT 135




BRI Z R E L B AR RS Z 22

SRR ZIR | Bpal E;'ilﬁlg?ﬁ»

T 5 — K 2y AT Sk AT By E BT o

FIAZAE B B iy ot A M MR o AR B s
A — AR FEM 0 AB A 1870 -y Bl @il id 5 — MR Y
MAREE - R FREFEBARSEREEEE > RAHRGHT
GRARE ) S R A5 A B R F S AEH M AR A2 R
BCER R EFERT A B HARE 00 b BAR B
1935 % o IR 30 A RUARAE 09 (R AR K S48 By A AR P 4L B
Bl BE— AR TS REFTAMERREEGATIRT » 175
R FMRE > AR S ARRE R €GN E X EERAZZHR
A B BAR I ik A 0 T AR 09 4R LS By AR B
 AREE B BR AR T B T R @RISR e R 0 KA
W REEIRRLEZHRAAREREE > BB E 1881 F 54737
SRRt SRR E R BAP A2 TR

AR e RE

2 Ao

* U.S. CONST. art 1, § 8, cl. 8. “to promote the Progress of Science and useful Arts,
by securing for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.” See Edward C. Walterscheid, The Nature of
the Intellectual Property Clause: A study in Historical Perspective 79-81 (2002).
Trademark Cases, 100 U.S. 82, 94 (1879), in Robert P. Merges, Peter S. Menell &
Mark A. Lemley, supra note 1, at 530.
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® Thomas R. Lee, Glenn L. Christensen and Eric D. DeRosia, TRADEMARKS,
CONSUMER PSYCHOLOGY, AND THE SOPHISTICATED CONSUMER, 57
Emory L.J. 575, 584 (2008).

Niki R. Woods, Note: Initial Interest Confusion in Metatag Cases: The Move From
Confusion to Diversion, 22 Berkeley Tech. L.J. 393, 395 (2007).

8 See, e. g., General Baking Co. v. Gorman, 3 F2d. 891, 893 (1st Cir. 1925), in
Beverly W. Pattishall, David Craig Hilliard & Joseph Nye Welch II, Trademarks
and Unfair Competition 10 (1998) (It should never be overlooked that trademark
and unfair competition cases are affected with a public interest. A dealer’s good
will is protected, not merely for his profit, but in order that the purchasing public
may not be enticed into buying A’s product when it wants B’s product).

William M. Landes & Richard A. Posner, The Economic Structure of Intellectual
Property Law 166-8 (2003).
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9
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i Beverly W. Pattishall, David Craig Hilliard & Joseph Nye Welch II, supra note 8,
at6. ARP R F L ESGFER L TFRE G AR P e

12 Boston Professional Hockey Ass’n, Inc. v. Dallas Cap & Emblem Mfg., 510 F2d.
1004 (5th Cir.), cert. denied, 423 U.S. 868 (1975), in Peter B. Maggs & Roger E.
Schechter, Trademark and Unfair Competition Law 306 (2002).

13 See, e. g., International Order of Job’s Daughters v. Lindeburg & Co., 633 F2d.
912 (9th Cir. 1980), in Peter B. Maggs & Roger E. Schechter, supra note 12, at
306; Graeme W. Austin, Tolerating Confusion About Confusion: Trademark
Policies and Fair Use, 50 Ariz. L. Rev. 157, 164 (2008).
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AR REOENERR S NFRRGeFHREOEANT g —F L
DR AFRFL Y > 2 A7 2 e BT IRA - 34 0 £ L Herbert
Hovenkamp, Federal Antitrust Policy—The Law of Competition and Its Practice
241-5 (2005); Robert Pitofsky, Harvey J. Goldschmid & Diane P. Wood, Trade
Regulation 812-3 (2003); Sony Corp. of America v. Universal City Studios, Inc.,
464 U.S. 417,439 n. 19 (1984) (We have consistently rejected the proposition that
a similar kinship exists between copyright law and trademark law, and in the
process of doing so have recognized the basic similarities between copyrights and
patents)
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' Peter B. Maggs & Roger E. Schechter, supra note 12, at 279.
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' Yale Electric Corp. v. Robertson, 26 F.2d 972, 973-974 (2d Cir. 1928), in Beverly
W. Pattishall, David Craig Hilliard & Joseph Nye Welch II, supra note 8, at 9 (It
has of recent years been recognized that a merchant may have a sufficient
economic interest in the use of his mark outside the field of his own exploitation to
justify interposition by a court. His mark is his authentic seal; by it he vouches for
the goods which bear it; it carries his name for good or ill. If another uses it, he
borrows the owner’s reputation, whose quality no longer lies within his own
control. This is an injury, even though the borrower does not tarnish it, or divert
any sales by its use; for a reputation, like a face, is the symbol of its possessor and
creator, and another can use it only as a mask. And so it has come to be recognized
that, unless the borrower’s use is so foreign to the owner’s as to insure against any
identification of the two, it is unlawful).
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2! Thomas R. Lee, Glenn L. Christensen and Eric D. DeRosia, supra note 6, at 580.

2 Recot, Inc. v. M.C. Becton, 214 F.3d 1322, 1329 (Fed. Cir. 2000); see also Patsy's
Brand, Inc. v. LO.B. Realty, Inc., 317 F.3d 209, 219 (2d Cir. 2003) (finding that
consumer sophistication and degree of care exercised is low when purchasing
cheaper products sold in grocery stores), in Thomas R. Lee, Glenn L. Christensen
and Eric D. DeRosia, , supra note 6, at 603.

2 Beer Nuts, Inc., v. Clover Club Foods Co., 805 F.2d 920, 926-27 (10th Cir. 1986),
see also id. at 926 ("[A] secondary trademark on a small, inexpensive item such as
a package of nuts does not eliminate the possibility of confusion because
consumers exercise little care in purchasing these products."), Id.

* Lever Bros. Co. v. Am. Bakeries Co., 693 F2d 251, 259 (2d Cir. 1982) (implying

o
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that self-service markets' low prices and bustling atmosphere leave room for high
likelihood of confusion), Id at 604.

» See Sports Auth., Inc. v. Prime Hospitality Corp., 89 F.3d 955, 965 (2d Cir. 1996),
Id.

2 See Bristol-Myers Squibb Co. v. McNeil-PP.C., Inc., 973 F.2d 1033, 1046-47 (2d
Cir. 1992), 1d.

"' See Vigneron Partners, LLC v. Woop Woop Wines Pty Ltd., 2006 WL 1214859, at
7-8 (N.D. Cal. May 5, 2006), Id.

2 See Brockmeyer v. Hearst Corp., 248 F. Supp. 2d 281, 299 (S.D.N.Y. 2003), 1d.

¥ Telebrands Corp. v. E. Mishan & Sons, 46 U.S.P.Q.2d 1493, 1508 (S.D.N.Y. 1997),
Id at 609.

3% Compare Black & Decker, Inc. v. N. Am. Philips Corp., 632 F. Supp. 185, 193 (D.
Conn. 1986) (finding that consumers of hand-held vacuum cleaners are relatively
sophisticated in that such a "product is not the kind of household item that one
purchases frequently, but rather is an item that the purchaser expects will last for a
lengthy duration and therefore would require care in its purchase"), with
Kimberly-Clark Corp. v. H. Douglas Enter., Ltd., 774 F.2d 1144, 1146 (Fed. Cir.
1985) (concluding that consumers of disposable diapers exhibit a ""lesser standard
of purchasing care' given that such products "are relatively inexpensive and
frequently replaceable"), and K-Swiss, Inc. v. USA AISIQI Shoes, Inc., 291 F. Supp.
2d 1116, 1125 (C.D. Cal. 2003) ("Athletic shoes are common consumer items and
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source confusion ) » —#& % Bl ik M 4% % (sponsorship confusion) >

often are purchased several times a year. A reasonable consumer, therefore, is
unlikely to exercise a high degree of care in selecting shoes."), Id at 619.

31 See, e.g., WE Media, Inc. v. Cablevision Sys. Corp., 94 F. App'x. 29, 32 (2d Cir.
2004) (finding targeted audience of women with college education less likely to be
confused); Girl Scouts of U.S. v. Bantam Doubleday Dell Publ'g Group, Inc., 808
F Supp. 1112, 1130 (S.D.N.Y. 1992) (noting that purchasers of children's books are
"undoubtedly literate" and "not necessarily "unsophisticated" despite the low price
of the books); Inc. Publ'g Corp. v. Manhattan Magazine, Inc., 616 F. Supp. 370,
381 (S.D.N.Y. 1985) (finding that consumers of business magazines were
sophisticated where "demographic studies in evidence show that readers ... tend to
be well educated, affluent, and commercially successful"), Id at 627.

32 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 24:92
(4th ed. Supp. 2004), Graeme W. Austin, supra note 13, at 170.

3 King of the Mountain Sports, Inc. v. Chrysler Corp., 185 F.3d 1084, 1092 (10th
Cir. 1999), in Thomas R. Lee, Glenn L. Christensen and Eric D. DeRosia, supra
note 6, at 582. 11 F FF L > WHF iz 7} #g;ﬁﬁifxﬁ ) MR R
TER-PB2REZ Fﬁu Pz B f R ST EERE PR 2
T2 B 1275 1997 & 10 % 473k ©
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3% See OJ Fagbire, Transformer Movie Incorporates the Strongest Product Placement
in Film History, Product Placement News, July 16, 2007,
http://www.productplacement.biz/200707172268/news/product-placement/transfor
mer-movie-incorporates-the-strongest-product-placement-in-film-history.html., in
Mark P. McKenna, TRADEMARK USE AND THE PROBLEM OF SOURCE,
2009 U. Ill. L. Rev. 773, 823 (2009).

3¢ See Richard Sandomir, White Sox Have New Start Time: 7-Eleven, N.Y. Times,
Oct. 11, 2006, http:/www.nytimes.com/2006/10/11/sports/baseball/11sox.html, Id.

" Mark P. McKenna supra note 35, at 822. F ¥ Fliv¢ ik Lz H Lk
(B33)F - F 12-
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3 Therma-Scan, Inc. v. Thermoscan, Inc., 295 F.3d 623, 638 (6th Cir. 2002) (citing
Daddy's Junky Music Stores v. Big Daddy's Music Ctr., 109 F.3d 275, 285-86 (6th
Cir. 1997)), in Thomas R. Lee, Glenn L. Christensen and Eric D. DeRosia, supra
note 6, at 582.

% Courts generally articulate the relevant standard as a question of whether the
defendant's use is likely to cause confusion among "an appreciable number of
ordinarily prudent purchasers." McGregor-Doniger Inc. v. Drizzle Inc., 599 F.2d
1126, 1130 (2d Cir. 1979) ("An appreciable number of ordinarily prudent
purchasers are likely to be misled, or indeed simply confused, as to the source of
the goods ... ." (quoting Mushroom Makers, Inc. v. R.G. Barry Corp., 580 F.2d 44,
47 (2d Cir. 1978), cert denied, 439 U.S. 1116 (1979))); see also Int'l Ass'n of
Machinists & Aerospace Workers, AFL-CIO v. Winship Green Nursing Ctr, 103
F3d 196, 201 (Ist Cir. 1996) ("The law has long demanded a showing that the
allegedly infringing conduct carries with it a likelihood of confounding an
appreciable number of reasonably prudent purchasers exercising ordinary care.").
While there is no absolute quantitative threshold for determining what level of
confusion is "appreciable," courts have generally been persuaded by evidence of
15 percent confusion. See, e.g., Exxon Corp. v. Tex. Motor Exch. of Houston, Inc.,
628 F.2d 500, 507 (5th Cir. 1980) (finding a 15 percent level of confusion was
strong evidence of likelihood of confusion); RJ/R Foods, Inc. v. White Rock Corp.,
603 F2d 1058, 1061 (2d Cir. 1979) (finding a 15 to 20 percent level of confusion
corroborates likelihood of confusion); James Burrough Ltd. v. Sign of the Beefeater,
Inc., 540 F.2d 266, 279 (7th Cir. 1976) (finding a 15 percent level of confusion
was neither small nor de minimis). In one case, the court called evidence of 8.5
percent confusion "strong evidence" of a likelihood of confusion. Grotrian,
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Helfferich, Schulz, Th. Steinweg Nachf. v. Steinway & Sons, 365 F. Supp. 707, 716
(S.D.N.Y. 1973), modified on other grounds, 523 F:2d 1331 (2d Cir. 1975), in Mark
P. McKenna, supra note 35, n234.

0 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 32:187
(4th ed. Rel. 44, 2007).
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WA T g o 1) EAZeG 58 2 5 12) A e iR AR E 5 13)
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# 1% M Lapp B %% (Lapp factors) > HL g % D) R AR VAL
Z AR 2)%?&%/\%?&‘23§ FI3NAFHRZIMBREEEREAR
’5\7 H%Tﬁ%”ﬁ‘ﬁ(/l 4)?&"*‘4%)% ﬁ#ﬁ“% *kﬁk/kb/ﬁ WA

BER SR R F AR EE O R R ARARBLEN
DR SRR ZEHE ; QM EFEFRXAL NEMAMEHEZE
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® see In re E.I. DuPont DeNemours & Co., 476 F.2d 1357 (C.C.PA. 1973): (1) The
similarity or dissimilarity of the marks in their entireties as to appearance, sound,
connotation, and commercial impression. (2) The similarity or dissimilarity and
nature of the goods or services as described in an application or registration or in
connection with which a prior mark is in use. (3) The similarity or dissimilarity of
established, likely-to-continue trade channels. (4) The conditions under which and
buyers to whom sales are made, i.e. "impulse" vs. careful, sophisticated purchasing.
(5) The fame of the prior mark (sales, advertising, length of use). (6) The number
and nature of similar marks in use on similar goods. (7) The nature and extent of
any actual confusion. (8) The length of time during and conditions under which
there has been concurrent use without evidence of actual confusion. (9) The
variety of goods on which a mark is or is not used (house mark, "family" mark,
product mark). (10) The market interface between applicant and the owner of a
prior mark ... . (11) The extent to which applicant has a right to exclude others
from use of its mark on its goods. (12) The extent of potential confusion, i.e.,
whether de minimis or substantial. (13) Any other established fact probative of the
effect of use, in David M. Kelly and Stephanie H. Bald, A REVIEW OF RECENT
DECISIONS OF THE UNITED STATES COURT OF APPEALS FOR THE
FEDERAL CIRCUIT: AREA SUMMARY: 2008 TRADEMARK DECISIONS OF
THE FEDERAL CIRCUIT, 58 Am. U.L. Rev. 947,953 (2009).

* Interpace Corp. v. Lapp, Inc., 721 F.2d 460, 463 (3d Cir. 1983): (1) the degree of
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A AL Sleekcraft Bk # » XA E G DAREARNIEZ T
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PR AR A FRAZZEE 8 A F R BRIk AE B TRMY -

F4E A E B4R E# (Polaroid factors ) » D) AR A
Mz 5885 Q)RR R BV B LM A2 1 3) ARG 2 G
R Y 4)%“;[‘%35&,;@—‘, M EES) BREMBLTEE
RKZBE ORERTEET D AAMHEEHEARRAIZAL

8) Ltk 3R zaz%%o

similarity between the owner's mark and the alleged infringing mark; (2) the
strength of the owner's mark; (3) the price of the goods and other factors indicative
of the care and attention expected of consumers when making a purchase; (4) the
length of time the defendant has used the mark without evidence of actual
confusion; (5) intent of the defendant in adopting the mark; (6) evidence of actual
confusion; (7) whether the goods, though not competing, are marketed through the
same channels of trade and advertised through the same media; (8) the extent to
which the targets of the parties' sales efforts are the same; (9) the relationship of
the goods in the minds of consumers because of the similarity of function; and (10)
other facts suggesting that the consuming public might expect the prior owner to
manufacture a product in the defendant's market or that he is likely to expand into
that market, Graeme W. Austin, supra note 13, at 170.

¥ AMF Inc. v. Sleekcraft Boats, 599 F2d 341 (9th Cir. 1979): (1) Strength of the
[trademark owner's] mark, (2) proximity of the goods, (3) similarity of the marks,
(4) evidence of actual confusion, (5) marketing channels used, (6) type of goods
and the degree of care likely to be exercised by the purchaser, (7) defendant's
intent in selecting the mark, and (8) the likelihood of expansion of the product
lines, Niki R. Woods, supra note 7, at 395.

* Polaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492, 495 (2d Cir. 1961): (1) the
strength of the mark; (2) the degree of similarity between the two marks; (3) the
competitive proximity of the products; (4) actual confusion; (5) the likelihood the
plaintiff will bridge the gap; (6) the defendant's good faith in adopting its mark; (7)
the quality of the defendant's products; and (8) the sophistication of the purchasers,
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ERFRERARZ) ARMEEHA ETRESBRZ > TRAREZH
I — T HYRIFL BN o B TR F A BT 7k 0 LFEMSE
M2 R ERGEERACTRARDZIEZ S RARDZEZ R
SAREF—ARERCZE ALE > AAi@A Lok giEs
RN Yy &9

KREEFHE LS E R AT TRARRBZE ) BELAEMS
FHICD)ARBRAN R %G DA REITAMEL M A2E3) A
S/ RA A S ANE L IAMZALSE  4) RHEAA S AlLESZHEH
15) FHRARBZEE  ORMM BEH TR A A
7)) AFRAREITHFARLLEE 8 AR ARABIAFFANAE
o RAFE HiE > Twsr®o

in Johnson Kuncheria, CASE NOTES: TRADEMARK LAW - DETERMINING A
LIKELIHOOD OF CONFUSION - THE SOUTHERN DISTRICT OF NEW
YORK IMPROPERLY DENIES PRELIMINARY INJUNCTION DUE TO ITS
MISCONSTRUCTION OF THE RELEVANT STANDARD AND
MISAPPLICATION OF THE POLAROID FACTORS, 73 J. Air L. & Com. 97,
100 (2008).

47 Graeme W. Austin, supra note 13, at 169.

* TR sEins i S FAAES 4% o
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FEAE (% 57 45) Pish RXRFRD 0 MR R MR ATRR R
FRE (F 204 5 246 F 8l 146% ) M AT A HERH
B ik L H &R BPEIRE o

EBUATR B RS IRA L FIE AR Rk (opposition) ¥

1 (cancellation ) PFA&B& a4 F RV EAE A > B B2 4 P71 A
BURARDZEMA > A BRI 0 B & R BT R R - SRR
MBI A TR BIBEA 0 AR A W SE AR XA AT AR I 2 T SRE
s ARG R PR R SRR ERARIZE N HE > Mk
# B REAZ O B AL R > B b B3k 3P MBI 0Y IR RIBZ K
oE > L H B ERA AR > EBFRBRAT G EGFRAE RS
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Y E.g., Restatement (Third) of Unfair Competition § 20, cmt. g (1995); J. Thomas
McCarthy, McCarthy on Trademarks and Unfair Competition 78, § 23:1 (4th ed.
2006); in Thomas C. Folsom, Space Pirates, Hitchhikers, Guides, and the Public
Interest: Transformational Trademark Law in Cyberspace, 60 Rutgers L. Rev. 825,
858 (2008).

VoufF RS 18 H 23~ 20~ B 360 FS5TEF 6212
% 81 §% o

3! In Jim Beam Brands Co. v. Beamish & Crawford Ltd., 937 F2d. 729 (2d Cir.
1991); Levy v. Kosher Overseers Association of America, Inc., 104 F3. 38 (2d Cir.
1997), in Peter B. Maggs & Roger E. Schechter, supra note 12, at 288.
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32 Peter B. Maggs & Roger E. Schechter, supra note 12, at 289. — 4% % 4p Polaroid
factors

>4 J. Thomas Mccarthy, Mccarthy on Trademarks and Unfair Competition §
32.31[2]; Levy v. Kosher Overseers Association of America, Inc., 104 F3. 38 (2d
Cir. 1997), 1d.
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c A A ERF DL o RAGIREAEY AR > A MR
FBIAARM R wREBFHIFHRA A MHE - A AARHEAE

36 (B BSPIE Ry R AE - FRAN ROR IR A 3B R R K %’%‘z%/ﬁﬁw
ARIFER GRAZLER AT BMALLZEBIHRME - A
% B/ Big O Tire Dealers, Inc. v. Goodyear Tire & Rubber Co., % P » &
% "BigO"R—RinMeRER - A 1974 FHIEEM "Big Foot” &
Featdmie B A B4y & (Goodyear) 2 — R & Bl ¥ 4 a9 e AR B2
3 0 #1974 FE4EA 6T v 45 “Big Foot”B4% > £ K ¥ 5
R4 g% 5 & % % Goodyear (B4 %) 04 BRI Z E18 0 4p
#1 %] Big O 1244k 8 Goodyear ( El4F% ) ¢4 “Big Foot”# 05 » ti%
RH BRI BRE BRI R PR AR S R A e 4
) o "Big O” R @ fHiEL S BB AITIRACT R > T AT
AR E T R L IRIE PRS2 LIRS & Fe B ST M RER
& o ETRIRAR A E3F 0 B8 EFAR LR T ERY

> Ameritech, Inc. v. American Information Technologies Corp. (6th Cir. 1987); Big
O Tire Dealers v. Goodyear Tire & Rubber Co. (10th Cir. 1977), in Peter B. Maggs
& Roger E. Schechter, supra note 12, at 291-7; 537-42 o B B >+ F w B % -
ﬁkk**’”’*i4ffzﬁ TERpHRZ2RA2Z A2 ERAREKRZFAT 0 F
EpAEY 1948 > T8 T 51996 & 10 % - ¥ £RIL63 S HFEER
93 F % 3% 1221 5% J :
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