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EFRBUFHBEAN (FBEAMATHEAER) Rex 2 a#H
AZ B EmE AL Bt g4 ARABTRE AL RERBF
R LA A BRI 0 EB AR 28 US.C. § 1498(a)' 2 ¢

' 28 U.S.C. § 1498(a) : Whenever an invention described in and covered by a patent

of the United States is used or manufactured by or for the United States without
license of the owner thereof or lawful right to use or manufacture the same, the
owner’s remedy shall be by action against the United States in the United States
Court of Federal Claims for the recovery of his reasonable and entire
compensation for such use and manufacture. Reasonable and entire compensation
shall include the owner’s reasonable costs, including reasonable fees for expert
witnesses and attorneys, in pursuing the action if the owner is an independent
inventor, a nonprofit organization, or an entity that had no more than 500
employees at any time during the 5-year period preceding the use or manufacture
of the patented invention by or for the United States. Notwithstanding the
preceding sentences, unless the action has been pending for more than 10 years
from the time of filing to the time that the owner applies for such costs and fees,
reasonable and entire compensation shall not include such costs and fees if the
court finds that the position of the United States was substantially justified or that
special circumstances make an award unjust.
For the purposes of this section, the use or manufacture of an invention described
in and covered by a patent of the United States by a contractor, a subcontractor, or
any person, firm, or corporation for the Government and with the authorization or
consent of the Government, shall be construed as use or manufacture for the
United States.
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2B BRARE FAEAREREE LN T EBRREZ
AR R FRE - ARG BIRRE EIFEE (
U.S. Court of Appeals for the Federal Claims) *3 £ 3t 432 & 5%

22 38 £8x1% (reasonable and entire compensation ) o 3= % F| 4
A& AN FE R AR A £ B BUR A R R A2
BRANEFNE TAREZAAATZIRME AR TLAZ
BERMBROIEZHMAZELERA > QHRERERNBF LR
HEABIFHEA RO TR 235 T B ARTFAE A AR
FIR AR TR LR+ AR ERABUREEHFAAT
JRA] > BRIV E SRR RE AMNBEEANTFH > ASER
BRAEZIBERMIIE O LR RARER -

B~ o LR~ RAEAT B RA - A 8] 8 £ B BURMHE RIE AT
E2BBURRE AL ABUTREZ FAZ AR FRE
JEife B & % B BURAL 24 A R F R -

28 U.S.C. 1498(b)# = A Ml £ W BUR1F TR A ZEH 28 T
1B E R T -
ZPEBREFMERE IR ERABN - RS EBRBURFA
RZERTEZ NG > XL ERBUR S FEITAEZIEA
BT ~ BRAEAT B RA ~ DB AR 5] LT £ B BUF 2 484

2 w2 b 35% e (Court of Federal Claims) = »t 1982 & RS A RS GRS
B2 (U.S. Court of Appeals for the Federal Circuit, CAFC) o Black’s Law
Dictionary, 6™ ed. (West Publishing Co. 1990) p. 355-6.
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REAFZHIIZE BBFEHEAFOBARE FRERFRER
B AE AR TAZ I 8214 (reasonable and entire

compensation ) » &35 /R IEFRE M 17 U.S.C. 504(c)H T = & /N8

=
=4

o

6 35 BT A T B AR HROR M SR R K B U 4 4 JLIR
B2z AH RS BERF LB A ZEEE T L
Ik o 2B HEURAH B % it E BB R A EBRBURIRF > B
ZEVERRILIREPT S > AL A £ B BUFZBF B ~ 4t R th
F o TEA S AT AR A A TR
2 R BB » % £ B SR 8 $ A B SR 2
bR R AR RE X AR SR
A AT TR A XA AT o
Wik B A RS FAHEA TR RACT AT = 2 IR E RS
15 o EEMRAREB A FA > Rk LA FHLA DK LH

BRI 2 H R RS E F L A AR -

Al $AIMARFRAFRZIBEABRA T GERT2IEET

BEAE > A2 14335 K 2 E4 4 (injunctive relief) > 352 > #H17

> Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, Information, and
Contract Remedies, 5" edition (Riverwoods: CCH INCORPORATED, 2001) p.
242 ”injunction relief” /i o 3t A R HWE B2/ 2 By P BRF 0

¥ o RS o BUkA TR AR R L 0 F P 87 IR
Fo S dRRELEY A WEL o ) B HERT A F RS
?@F%%Iﬁ:¢:ﬁ%ﬁﬁk#’%%ﬁﬁ%i§@¥é§ﬁiﬁﬁ’
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iR S AN WA —REEMEHEZIREY > S5
EAEAGERBE S AIRFATFBERN AT EH A BEBEAT
HE o KB FAEF TSR E AN T AR I TR
TARRBEREEE AR ENZZIFEFEARXRTHFAT AL
2 T AR A E B R A T AR R AR A A 0 A R F AR BIAFIR
PH O BHFATFATELAE ATREABERBARN TS E RS
E oo Rk kAL H i A W RS 0 VAN B2 SR
F & o 28 TR A XA R £ A-BUT KRG RA B & A g
EMEMZBETRMEAL A FE  RBEEREBRRERE F
AL A Bt A M I TR B AEA AR LR 0 SR AT
£B 28 US.C. § 1498(a)(b)= 45| L% » ALK AT BHF
RERGRSFE RG] AR -

EBURRANGZIEE  LIAARCEBHAEEAZREERT
AR R R Bt A A RIBURPTIE B 238 BRI AL B 45k
RE?XATERBRBEY 7R ERARREARLZRAINMEER S
MAMBERBEEZINC LR TRETHRBZ AT R A
R BNk BT RBUREA NS IR AR TR A F RS
Z i AXERAREEZRBIES B E IR AR ERE T EZ A
B T okt AT REHACRARSEAA T EMARZRE
BEAE AL o AX R AREZ B XS AT > M T MARBK

2 RRZBHRE T GERSA U P G2 A B ek ot
o AT EEF AT S D 2B EIL
T2l P EH BJERRERY AR AT R AR E
7% 5 F 5135
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RIRBBIM B RIS R B ERAET M ERZ
?,%.%E.HTE.’E:TE — R BUE PP IR R L I BL A
Z EeEk

MRERG IR > Ak IR BUT R IR RS % VERAME R
B — At F & Am7] e

AL ZPTAVA & Bl IR BURR Z R B 2 B4R o A B L3k
BEUAAIBEF THBARSIRESHN  FE -CFAY
st ERMREHENLE S LSBT TR ERERRE
SHez MR BEERMAGERY 5 a4 World Trade Organization,
WTO) 2 € 8 - w/AdT "HEHAMI AR ARG T (
Agreement on Trade-Related Aspects of Intellectual Property Rights,
TRIPS) = #L2 » #uéb » 2B 4% WTO F BUR 3 B € (Agreement
on Government Procurement, GPA ) = % F B > A3k A 20 A
KR AL WTO 2 SR> 64 TRIPS & GPA Z A& T
BPEH R g pRBI BT ERTEL - KABRA R RRA
#o Bl AS T M EBABARBURZIKBH AT B LZ > HERKRBX
R BRA S ARAL 0 B LA SURP A & BB R BUR R B L & o

EAEN

BRCLHS S URAREARKREARE LM EAHIB TR
BT A REFXHETREEAL i EFEI LT 7K
el R RRARE REFMAREALA-—REEM AL
RE > EREEREFAMGBAKMELZERAPTER  MALHR
Z FEERARAMM (BUR) KRB Bt 2 HEARME » ML Rax

* WTO, “Trade Policy Review Mechanism” (“TPRM”), The Results of the Uruguay
Round of Multilateral Trade Negotiations, 434-7 (1995).
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EREMEEEZZEZEABLSE -
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EABRBRAAREE B ARARMERE TR Ly Eaf 24
N BATIRIER AR Ty S A B A TREBUR %R K

HARBEBUT R A X RO RAY R ER T S BB
%S B EBHIRET R ER N EXARR 0 R REME
HOR XSS T T3 -

> 28U.S.C.§ 1498(a)%§‘°; nE l"f”lnventlon” (’}\ ﬂ“ ) RFTBBEP T % #-

FomiE o AR ALY FARR o EE F o T AT F AR g
B AT o - *‘”“éﬂw?*%ié‘ﬁ%* c¥ga
BELIIRBY - 2o i LRSS i I R Y e

G REAEEL GRGEE

x LR A EREEE o K
AL PRE R R -

a

%

REBE G AT L (- (2 AP EEZAFER ST (- (=)
FIHERE QP AT e i (=) (2 )

99.10 BRRERRTI 142 H



SRIRBRIM AR E B R EEAE T EH EEZ
HBEEEEE - XHFFFRUTIREELZIKBEER
Z s

A RBEBRER R ERME T

AFEBRRESBEMEAEIBERE L LABRERIKE
R R BOERRH] S BAR B AR AR R B R B 2 4R TR
BEE - GATERERALH S FHEHERSERETRETA B

AXHZ AT HZ -
—~ &2 H]

£BHe7 19187 A 1 Ri@#% 28 U.S.C. § 1498(a) ik > 1%
Cramp & Sons v. International Curtis Marine Turbine Co., 246 U.S. 28
(1917) —% % » 14280 & £ B BUT W ot i o > B S AHEA AR
WS (B> ) Bk & T ek FEEZEBUTH S
B & & AR AT AR BT R Bk A 0 AT S AL PTAAR
BT B B A AT R RBUR 5 A 15 B B 8 A & B BUR &
B A AR 4 ) 2 72 34 (eminent domain theory ) P73k o 12473 #0358 & 4]
WAIFH RO A 222 R T 2% £ B BUHE A A RAHA
RHERF T A RALH IR BN % A > B R gL
B R A Z 4500 ik B A iR F R AHEA 7] 28 U.S.C. § 1498(a)
Z| E# R 13 E 2HH | (patent infringement) —33) » B4
FHEEEMRE T AR S LikE T EAE X B BUT &R IAT

7 Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, Information, I 3x.3, p.
241.

¥ Richmond Screw Anchor Co. v. United States, 275 U.S. 331 (1928) ; Crozier v.
Krupp, 224 U.S. 290 (1912) cited by Ralph C. Nash, Jr.,, Leonard Rawicz,
Computer Software, Information, & 3x.3, p. 242.
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18 A R A Z B ZAEA] o Z 5 E B BUF REIRAEE R S A2 4500 50
—RREFZHEZBETRBEEERAESAR? s G2 EEE A
TR B RS T SR T AR ERM o 12 E B BURL T8
18 A RGBT R EREZ A Z45E (FFLEBUTRE A4
) Al ERMAEE O TRERM ARG T » 28 FAHEAL
FRI Y BAEAR IR B A o dah R AR AST AR
"OEARTAZRERME o RIEBREFAFGFLIZTREFRAK
F B2 MEERRE > BAH 2B ABEAZ
ERFIR RIERG M LREAZZE  HT oK M THRER
BURAL B G & 2 38 ERsE A -

w7t 28 U.S.C. § 1498(a)4F 2 £ B HUF R & LA HEAF &
MR ZBERBELE H—REFLAHEZBERBEEERKRE
B3R R 35 US.C. § 284 = e’ e XM E

FIR AR L %R E R A BT 2 R
R E N EEA L AP AR L X RIAR
ZREFNLEZFUEY cwZ R FBANFRE DT 2 1n
B2 o 4o F A2 A2 - > BIRE M T REELI R
BIEFF2Z =T AT PRI AE T A F 154d)2 R

4 Oi%@"é“:
o FERRE R AN AT EEEI &2 237 -

? Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, Information, 3% 3, p.
242.

1% Leesona Corp. v. United States, 220 Ct. Cl. 234, 599 F.2d 958, 202 U.S.P.Q. 424,
cert. denied, 444 U.S. 991, 204 U.S.P.Q. 352 (1979).
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% W % % 2 & General Motors Corp. v. Devex Corp. 461 U.S.
648, 654-655 (1983)% ® » i X =T A ik 35 U.S.C. § 284 2
D RFIET AL - T > T LA T 2 KRy 2 2
r@ﬁ? ZPEE K EPEEAS BT TR -

(—) BEFRMZABRSE

# B & &k £ Aro Manufacturing Co. v. Convertible Top
Replacement Co. 377 U.S. 476, 507 (1964) % ¥ » 384 $ 13 EANEIFF
K THE > GEEEBL  THRFALTRLLHGE > Akt

BEGISSREA (RAMAR LA SHEA) APRENHEZE
g MR REARBRELR LS &R L 0 SR E R
ZleEAAFF R A A S 28 - 2@ B T 2% &8k | (but for

test) A TR A G B REA LR T REL  RREFARH
RE5EER G A EN BB HREAPTERE - TREARAE
3898 (preponderance of the evidence ) A LA A ZZFEE -

LR 2B FAMFHFRZPTRA R 04 ¢ 1458 FH % (lost sales
)2 248 4&F % (price erosion ) 3. FAHAH # < 48 %k (projected lost profits
) AR ERE (injury to business reputation ) > 5.3% w84 px A (
increases costs ) %7 fildm ¢ R A 22 EALIAZHEAA T I LI HF

"' Minco, Inc. v. Combustion Engineering, Inc., 95 F.3d 1109, 1118 (Fed. Cir. 1996).

'2 Paper Converting Mach. Co. v. Magna-Graphics Corp., 745 F.2d 11, 21 (Fed. Cir.
1984).

13 Skenyon, J. et al., Patent Damages Law and Practice (West Group, 1999) p. 2-6
Foamidm EHRITFITRF2AT G REHRSAREJEERBIR
ZEFEFH R A EPRLEEATALHT AR AT T8
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» RAFRERARAS R > SRR ASAERPTS BRI E o 2

ABEEHEALTH AR ZORERS O THTREAH

AR FEE A S BEEROREATHRAEF  ELARA

P E AR M TREMETERRESRE S S REE S

1B BT R4 E B M » B TR TRAN BB A FIEPT A & 28 %

»&%ﬂ%A%%i*%ﬁ%ﬂﬁ REEE BLFLEBRTL
H%:,—IS

BAr £ B kR REA —@BIBEAF L RAREFAL

Z @ oo A2 Fe R T ke ik 0 Wik O F 3% A Panduit Corp. v.
Stahlin Brothers Fibre Works, 575 F.2d (6™ Cir. 1978)% ¥ Pf & 5 ¢4 w9
BAREE RHAB R REARTFE R AN G TG 212
FANRERAARAZRERE LTS FAHEHNERZIFRE (
demand for the patented product )’ 2.7 355 ¥ it & JE2 K M2 G 1
(absence of acceptable non-infringing substitutes ) » 3. % F]# A B4
BRI E R B RIT4 8 S (manufacturing and marketing
capability to exploit the demand) > 4. T H Pk Hl 5 2 2% (the

amount of the profit it would have made ) '° -

Y Lam, Inc. v. Johns-Manville Corp., 718 F.2d 1056, 1067 (Fed. Cir. 1983); Boesch v.
Graff, 133 U.S. 697, 706 (1890).

i B ETETRELAT 0 FI13 F 8

T S S X EIEE) ARTERIRT A HPLHRE 5 2P
XPEBHEE 2 A JIF o R o B8l
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g% M Panduit K73 v A & AIHEA R ST 4 K AT R A 5
» fa gbik 3t JE 4R — |2 &£ #& State Industries, Inc. v. Mor-Flo
Industries, Inc., 883 F.2d 1573 (Fed. Cir. 1989), cert. denied, 493 U.S.
1022 (1990) % ¥+ - S AIHEAREE 2 ffR B A6 A4 > AITT 416 (240
— Rl A E S ZAR G AR ER TR T A G

xl18
=3

1. #] 8.2 8%

£ Bl % 5% 24 Waite v. United States, 282 U.S. 508 (1931)2 &
v Pk E B HUR R B B R EISHEAE R B S Alde 0 £ AR
JHR Ak F AT AL 2 R A 8 0 ARA BB TAEATAZIE

e o s A 10
TRLAE ) 2 —Ey o
2. AR A AR

BERMZ A ABE AR A 4 RARFIZHETAH NS
SFHERAM? AR AR A EREmT S TRMN > B2 MS
AR ERE AR ERSRE BT LA BRI H AL
B~ REEZ HCE  RAZ AR BT A48 BRI PT 34T 2 A A
e~ ARBAEZEA IAZABERARAFER > AET SR

7 Carella v. Starlight Archery & Pro Line Co., 804 F.2d 135, 141 (1986).

Brims AT TRELAT B I130 F 1.

19 Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, Information, I¢ 3L.3, p.
251-4,

* Waite v. United States, 69 Ct. Cl. 153, 4 U.S.P.Q. 397 (1930).
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oM AL R A0 Wk A IR AR e o A
A& ik bk Bl SR A A £7KT T4 T B4 (entire market value
) 3hRIEIRIEAS IE A M S 1 R A M 5o — HE 7 HREMEZ 0 S B
B i B FEARARL A 4 o L 3 2 A4 &b 248 ZARMME > flde > R A4
o T Bk R A R Al AT HHT T2 B RAEA AL
HRZENY L B LS E F AR B IE SR e F T
P A E IR TR A5 AR X AT o M i
AAERFHEA S BELHY T HRE > M ASERARNERIESL
R My 5o Z T AT 0 AR R B R BT R A G AT IE E A M o0 7 AR IE &S
B> & 253k Hughes Aircraft Co. v. United States, Fed. Cl., No.
426-73, 1994 WL 220345, *3 (Fed. CL. April 29, 1994)% +% » £ B &%
R ¥ 5 48 & 3k Bl & B85 R AMPTE K %23t & @ R3S RS =%
A% 757 2 -UKS, CCE % IRM > Hughes 2 3] /£ CCE Ak #7  P¥A
— A YE A R RAT S0 A IR R B BUT RS
5] $AE KBl & Ak B % & A o4y Hughes 22 3] £5k CCE A 2
#1 IRM A& f & B A 1 B Bl 4% - £ 7k IRM A4 2 75 JE4E & 8%
fE I8 R 3 AR 0 2ikrRie IRM Ak 244 oy A8 BUR B
ey EiEEUR AR ARG E > BEEBURTF AR CCE A

2! Breese Burners, Inc. v. United States, 140 Ct. C1. 9, 115 U.S.P.Q. 179 (1957).

22 ITT Corp. v. United States, 17 C1 Ct..199, 11U.S.P.Q. 2d 1657 (1989).

3 Badowski Corp. v. United States, 150 C1 Ct. 482, 278 F.2d 934, 125 U.S.P.Q. 656
(1960).

** Del Mar Avionics v. Quinton Instrument Co., 836 F.2d 1320 (Fed. Cir. 1987).

» 4% B Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, Ir 31 3,p. 249,

99.10 BRRERRTI 142 H



ERIRBRM B R RE R EERAET E EEX
?5 EEEEEE — < B FPIRFIRIE L FK B A7
Z kg

#r 2oy WG B R BAEAT R & B4R - ¥ H) 4edt Hughes 3] & CCE

ANEHMEABRBEFTZIFIZRA > % IRM AEHEZA S
dEARASIEEEN > BP AR EAF IRM it A8 T gt A4
#E > H LB " Hughes 23] 3 K -

(=) AN T

SRR A SV Y R TR Y £ e W W
e BB R 2 FAHA 270 o MR 223 A IR KA RE
FeAF 2 AU R Ak AV HEA S AR B A AR AR A 3R
MG BT A B R & AT MR EAPT A G - L4
B &% kIR R o B4R E F iR (US. Court of Appeals
for the Federal Circuit, CAFC ) 12 43t k3R B —t H M H] 20y 7 ik
o B R L i T o HA

TR HEA Lk 3 A S &% (hypothetical willing buyer-willing

seller approach )

e TP AT R R T A S A &2 25 AEIE G
FRAB R P > B s skt ~ % B el A A BRARIZHEA

26 Hughes Aircraft Co. v. United States, Fed. Cl., N0.426-73, 1994 WL 270412, 1
(Fed. Cl. June 17, 1994) ; Decca, Ltd. v. United States, 225 Ct. Cl. 1, 326, 640 F.2d
1156, 209 U.S.P.Q. 52 (1980), cert. denied, 454 U.S. 819, 214 U.S.P.Q. 584
(1981); Tektronix, Inc. v. United States, 213 Ct. Cl. 257, 552 F.2d 343, 193 U.S.P.Q.
385 (1977).

" Rite-Hite Corp. v. Kelley Co., 56 F.3d 1538, 1555 (Fed. Cir. 1995) (en banc), cert.
denied, 516 U.S 867 (1995).

¥ Stickle v. Heublein, Inc., 716 F.2d 1550, 1563 (Fed. Cir. 1983).

99.10 B2 ERZSTI 142 H1



SRR AR E B R ERAETET EEZ
BEEEEE - XHFFFRUTIREELZIKBEER
Z s

(knowledgeable, prudent businessmen) Ffé&Z A4 4 > 0 i
Fe o7 3 i sbik T A A A B AR A R A 22 &R
F o MEEMAEZAER &4 o B LA A Tektronix, Inc. v.
United States, 213 Ct. Cl. 257, 552 F.2d 343, 193 U.S.P.Q. 385 (1977)

£ > % A Georgia-Pacific Corp. v. U.S. Plywood-Champion Paper,
Inc., 446 F.2d 295, 170 U.S.P.Q 369 (2d. Cir.), cert. denied, 404 U.S.
870,171 U.S.P.Q 322 (1971 3|43t A A &> 4 A E HiBHEAZE
#] ( gross profit )" et i A 4% 0 B4 rh 3 % 4158 (normal profit
) s i3 4648 (residual share) » Bp BAE#H] £ o

2. wEH#EA 4% (comparative royalty approach )

WE#R L 3F %P2 £ Leesona Corp. v. United States, 220 Ct. Cl. 234,
599 F.2d 958, 202 U.S.P.Q. 424, cert. denied, 444 U.S. 991, 204 U.S.P.Q.
352 (1979) % Penda Corp. v. United States, 29 Fed. Cl. 533, 573, aff’d.
44 F.3d 967 (Fed. Cir. 1993)Z & » 343k Al R iE A EAE A o2 448 -
B VA ARGEI O KM AR A 2 A M B NP4 (reasonableness and

2 Hughes Aircraft Co. v. United States, Fed. Cl. , N0.426-73, 1994 WL 270412, 1
(Fed. Cl. June 17, 1994).

4 M Georgia-Pacific Corp.#ti& = 2.+ 7 5 & % > FakER o BRI
PR TEEE 2R 2R LB AEREHESTIH AR
94 & 129 » F 143-168 - 2 hr kv 22 LI B LAY RFEY » UH
—ETE A B R e B A TR DRI E T AZEP o B LE R
Lph . B ETHETRE2FT 0 B30 F 134

e fdp & & 2 k2 L3707 7@ f (income taxes) % F% % 1 (operating
expenses ) ° Black’s Law Dictionary, T 3L 2, p.703.

PRRALEEARSHZENAEATRENETF AT LI P LEEL
BIL£:B SRAFEREENELE MEm BRI HRIRFLFT
Fazr13s F 12¢
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fairness ) » R IEA IR MR GHER AR £ B BUFEBITRAF KT
7K LHEAA (BE) PRl 5 0 & 2. 2B BUF R B R kEigcH
FAPTE B Z A A E BN X AR -

(1) HAAPTRA] 2

S it 8 X 5 FZMEA X EHI TS E 0 SRR T AR T R XA
S AR AR TR AZE s EI kL AERA TR EAME > B
RIEHAAE R AL A > FAHAR 0 SRR T EL A
TN RABH A AR RREZE A B L A e T4
R AR A THEAFZ A B o SRR ST R EERARE o

(2) 2B EUF R KRG AP 8 4 Z A

IR AR LFREAH B L oA o2 EHTHS
F o AR TR A LE A AR LB ERM AR - KixF AR
RH M A G IRBEAZ 0 M A X — 3R 0 RO A BRI 2 A B X K,
R R EAE F B BUR A B4R A R @I RA 230 A SR PT 87 4 2
AR RIMA B T EAEDH AL TP EZ P A R
B O(HAA) PPz M s B ELEn "o X HaMils
Zhl X FFEAL TG G R TE  REX 0 EAEFIER

33 De Graffenried v. United States, 25 C1. Ct. 209, 24 U.S.P.Q.2d 1594 (1992).

3 Waite. v. United States, 69 Ct. Cl. 153, 4 U.S.P.Q. 387 (1930), rev’d on the
grounds, 282 U.S. 508 (1931) cited by Ralph C. Nash, Jr., Leonard Rawicz,
Computer Software, I¢ 3L 3, p. 247-8.

33 Ralph C. Nash, Jr., Leonard Rawicz, Computer Software. ¢ F 3L o

3% Marconi Wireless Tel. Co. v. United States, 99 Ct. Cl. 1, 53 U.S.P.Q. 246 (1942),
aff ’d in part and vacated in part, 320 U.S. 1, 57 U.S.P.Q. 471 (1943).
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e FERERAE (FESHERAE) P o Rk T AR
LA A AR IR HEA DB R AR & 2 e R 2 o

(Z) 2B M AR &
FRHARBHRAEZFXTH LA T AR T A
1. B

B il A 28 U.S.C. § 1498(a)ib A& — B4k 1 —~ B 2B BUR
M A R R REREE A LA = AR EZBBURRHEREZ
CEIER SR X & SRS SRR YV C IR R N
Federal Acquisition Regulation (FAR) #iZ# 3k 2992 [ i
F B & | 42 (Authorization or Consent Clause ) BH & 3% — & 4743k

40
pE3z Y .

37 Decca, Ltd. v. United States, 225 Ct. CL. 1, 326, 640 F.2d 1156, 209 U.S.P.Q. 52
(1980), cert. denied, 454 U.S. 819, 214 U.S.P.Q. 584 (1981).

3% Leesona Corp. v. United States, 220 Ct. Cl. 234, 599 F.2d 958, 202 U.S.P.Q. 424,

cert. denied, 444 U.S. 991, 204 U.S.P.Q. 352 (1979).

BAREE-FI SR ALATT UBRT L2 o

0 Ty A R R 54 (Authorization or Consent Clause ) £2 FAR 27.203 2.2 &
Bz gp TEJIpa®# ) (Patent Indemnity Clause) #2073 F > {8 ¥ thig
RE P FEEEORET BHER  BRE TR 0 Z R A
tFR &3 ﬁ 2R 0 MR EREAREBEZ QLY 5*%3;—%‘ <~ kAP
oo dmFAT R E > A2 F A 3w e

39
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FAR 52.227-1 2 — % " HHERXRE & | EHw T -

(a) % BB AR5 B 5 BT AL 2 SR » A4 2 i 1R 8
LB RAERFZ AN » GRS A A —

(1) AR ERA NS Z RBRAR > B £ BT

BRR G T 2RZ MR

(2) ZERGHRE ALY ARBEE (1) RYRTX
AR EF @R & (i) dRMAET @ETRE R
Bz X mAERAAKRE ~ ARG E -

EBHERFAREEAR RN 0 BIRAR YR
1T LR R Z BRI IR - 2B BURPT & 48
B EEEREARAFIEHE S REEE LR

(b) BMEHLORFZIEYLAALS HHRBELEAEM B LY
C BARNREAMERZ EBNE o 2L MR AMEZK KR
HABAE T BIRIE AR > 3 RHER £ B BUR ISR X

RS Y

1& FAR 27.201-2(a)(2)# 2 > & % B B AL F #F 28 RS R R 493%
BERF 0 EAMBAZ XM R 4N A FAR 52.227-1 e 1 (
alternate 1 ) 2 U5 > PR T LB BUREH LR TREA AL 5 6

“ “the simplified acquisition threshold” % 45 3,000 % ~ ( A3 4 B 4§
Micro-purchase threshold ) 4 }+ & ;& 100,000 = 2 % £ » FAR 2.101,
13.003(b).
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BT AR AR AR A B R AUABUT A | ART 0 itk A
XF o A RBASR AR TRIEAR AMM S & H > IR FAR
27.201-2()(3) A 2 » % £ B BT ¥ B 18 AR 7% ( communication
services ) » H & fl —Ax 3% A (common carrier) > B & i Kk 3K 7] %
AR IR 205 AR AR £ P48 FAR 52.227-1 Br R 2
%78 2 (alternate 2) 2 X F » B — Mk T RAHE KR & AF K& AE R
o A ARIRFE AR IR B > LRI AR o HURBIA RERE
AR B TR AR 0 BB TR A B R AR AS
B R AR AEA]

L7l

BB R R EZF X FTUARTEZ » RITHEMHITS
MR T MR R B RR AR R E RS B
T e T
(1) AB S B R B4 A48 - B KA T RE AL A Z

#mP .

(2) B AE R A S A A m 2 A 5 e

(3) MHABEZXHEPRAEZFIHDREF G LHEAZ
A e ds A A e R A 5

42 Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, ¢ 3£ 3, p. 271.

® Wood v. Atlantic Gulf & Pacific Co., 296 F. 718 (S.D. Ala. 1924).

* Allgrunn. v. United States, 67 Ct CL. 1 (1929).

¥ Stelma, Inc. v. Bridge Electronics Co., 300 F.2d 761, 1322 U.S.P.Q. 665 (3rd Cir.
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(4) BARKBREAOLERREALE BRAEDTLH A2 K
o A4k B

(5) $RM32EY ALPSM TREA R L 5 LM E L
AR EET Bl R o

(6) #pEZHY f PN TRESFL ) Fh 0 RTE L2 R

Reye T @ Em2 7 BHRE T -
(v) B X il %n B ) Bl

FAR 27.201-2 M 4% 8 &% & & % 134 ( simplified
acquisition threshold) £ %84 L BAF XA AIRBER & F > P REK
] FAR 52.227-2 " Bl R R F MR B2 @ fo RIHBY | L &4

X FHEXRA AT

(a) Fud ashse & B BATR 12 F 1A B MR A FR
B SRR Em s B4k -

(b)  JwmEE B £ B BUR ZILHE R B ERATH M A G H R 8z
F R B EAEAHE T B BUR AR AR AL I AL T I 0 R
BP 3R AL — 10 A 2 A8 R IR AR R o £ BEUR R XA R4
IR EREHZER - ERARE AL FELR -

1962).
% Bereslavsky v. Esso Standard Oil Co., 175 F.2d 148, 82 U.S.P.Q. 334 (4™ Cir.
1949).

U I
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SRR R B R EERAES BT EEX
8 E2EE(E B 1F — = BB FPIUT IR R L FK Bl & 7Y
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(c) Bmfhy>aBRAIROLBINE HHEATIE SRR I
A AEXR T RARL > ORA RN -

E A LR ST R A I A AR R BT 0 o B IR AR
S M B B 0 3 R L R SR A B BT AR R e i X A

B 48

M B R 8 R R 3R 2 ) & T R R AR BRI TR X8 R AR
P EIRBE R B R B A — ~ MR R PP Re R
XBFHBRAIEERE  RIBTHOREFRT » HloH A RARX
P R 0B ERE SRR ER BT AR
HAMBAYF o R R TR =~ BB REPIRKBREGF AL E
A BAE R B AL Z PR 0 7] e M B R AR R e RL A Y R4
RAZRGEE > M REEEEER > RERBA S EBREIRNE
B R ZRE - BRAAEF LR T g”

R 2 B b B A A SRR R FE 00+ 93 0 77 P
HZ g FRE TRk ko e BEBR 2 ERE AL

* Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, I 3x.3,p. 286.

P ERYERREELES - :F;; 3;4@*—4;1— FoimTYERT -
7J_’$"/£‘"E"|§%i%6?i = F]—é— i@%m%frﬁ;mv\\'gif&
B o om B ,4\@’4*‘\,@/% o = B’»,f»'%iﬁ&@fb’fr"; CFE & s@%err
',F! ;‘3‘%3——[/\\? "ifé? %E\‘ /'%F] .8 r‘]/z‘f—‘f" '1B’~|§"§‘ %—%A%
lﬂﬁé”]z'léq"\‘/él/ﬁi‘%°l Iﬁ/zﬂ’ﬁﬁ%iflx?’%ajg‘ mn%’*’é\‘;’i;i
MR o FiE R -3 T WAL 2 & F ciko dp g R FR
Eir N HBENSE

&

}

|

99.10 BRRERRTI 142 H



ERIRBRM B R RE R EERAET E EEX
?5 EEEEEE — < B FPIRFIRIE L FK B A7
Z kg

WA E B R ER P RAER TS ERT LR TN BT
AL E ik Bk Re BIREEHFE > 7 F 4B TaE
T BFERARIAMREEERFIHTRMAATETEY> L=
R — - RERARAZIRBEAEA = LEBUTRAZBER

i£ o
(=) FIEBRAEREAZBE T

BEBEHAAFFRRELABEDEIFIZRER AR
RRAEE =4 LB ERTMAATEAN G > 22 FAFEFZA

3SHMREFEEREIMEME - LREEREHAAIZ DB TR
IS =R RO E? -

_—
mi

)IES“} E/\\

L2 FhL 5 BT A APTRA 5

4 Sperry Rand Corp. v. A-T-O, Inc., 447 F.2d 1387, 171 U.S.P.Q.
775 (4™ Cir.), cert. denied, 405 U.S. 1017 (1971)Z ¥ » ik [ #| ik iz &
AJE & TR B ERBA AN LB EURRBE T BIFZA S - %
B ER T AAREAREARRESERTREFIHHAC

» B ST A BT Sk A 5 AF & o KBS Jh i

0 Curtiss-Wright Corp. v. Edel-Brown Tool & Die Co., 407 N.E. 2d 319 (Mass.
1980).

' Scanwell Labs., Inc. v. Shaffer, 424 F.2d 859 (D.C. Cir. 1970).

32 Ralph C. Nash, Jr., Leonard Rawicz, Computer Software, f 2x. 3, p. 329-33.
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¥

PREIN i T

2EARIBERERZFZ P oS LR B AAPTHE L2
BEMR » AFFE MM EALFRSEREAAL IS 3t
BREATHEFZIANG - HEFTEA M —LEEBERAATE
RHFHFZAEY > B ERR TEARZARE | % (
standard of comparison test) H 12 EAFFHEIFZ H] 5 0 Bp iR bk
REAREAZEREIRARTEEHERNEEREIRA =&
2 EERLEERERAAZRE

REEBDERAATZIREFRGEIIEAA G W R&EZEFA
P2 HE? R EHL -7 RR T LR ERENA
AZ48% ? % Telex Corp. v. IBM, 510 F.2d 894, 184 U.S.P.Q. 521
(10th Cir.), cert. denied, 423 U.S. 802 (1957) & % » ik 5 H] ik B £ 505
iR AT %22 B O AR BERBEAMBFZI G B2
P AP ETRIB O LITRANERZEAPTESFZA G » L IEE
B — KB E > e B FTMEEE 428 - #i% TRI-Tron Int’l v.
Velto, 525 F.2d 432, 188 U.S.P.Q. 177 (9th Cir. 1975)% ¥ » ik 74k
R4k LA o

33 Sperry Rand Corp. v. A-T-O, Inc., 447 F.2d 1387, 171 U.S.P.Q. 775 (4™ Cir.), cert.
denied, 405 U.S. 1017 (1971).

 Telex Corp. v. IBM, 510 F.2d 894, 184 U.S.P.Q. 521 (10th Cir.), cert. denied, 423
U.S. 802 (1957).

¥ Telex 2 TRI-Tron Int'l & % i# P2 2> @ E AR 5 - F L= gl
TR FRET RIS ROV TN RO R TR AT 2
AHIE R RA A Ak 2R RFAE B T T W
2 JIF AR TRE o
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RIRBBIM B RIS R B ERAET M ERZ
?,%.%E.HTE.’E:TE — R BUE PP IR R L I BL A
Z EeEk

KK

FEARGHRTRMO T E AT EBREITAANKRE X
A EZABAL o Ak AAE EAE R mR K > REFALE
3t 3B iR B4R BF 4% Al % o f& Precision Plating & Metal Finishing, Inc. v.
Martin-Marietta Corp., 435 F.2d 1262, 168 U.S.P.Q. 257 (5" Cir. 1970),
cert. denied, 404 U.S. 1002 (1972) K ¥ » ik H| ik F #HW R F 2 K
P ZAREA AR ¢

AR FAR Y I BB T AR AL 0 A2 TR B3 T 48 B R AB AT 49

2R HEBAZE T ARERALBAKZIE 4 (the price at

which willing buyers and sellers would act) » Bp R Be3AZ 64 2 1%

o EXAREHEET - BNATRRZLEZZMEH I H
A

ERBAZE EREZ T T 384 (fair market value ) °

EPRIR T AGHE T A #E A 4 | (reasonable royalty ) H 248 E
BEAR 248 > f& University Computing Co. v. Lykes-Youngstown Corp.,
504 F.2d 518, 183 U.S.P.Q. 705 (5" Cir. 1974) & ¥ » £ 0 5 A L5
EREZABME KRB GBA mRE o THSEBEN e FHGEE
Hb B IZAE AT H AS &% (willing buyer-willing seller test) - 42

EVREFAMERNZEEREAREL R ERF RMERL 2R E S
N5 BRFEAR S RREYSPTEFZAE > P L8 ER%
iR ABTZBE » bt R ETRM G iR RL AT BREATHR
HEREEREALERZ -y REAEA S FRAES & PTIE
A AR R TR B A P EAEZ ] 0 R
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SRR R B R EERAES BT EEX
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5 E AL AT RRAE AT AL > DA B SRR BT AP SR %
AR B R S AR MBS B R EE M E AT
WA SELBRELH FHMNEGFREZAREAREDATAEZ
BEREEESZAFIHETZ o R ELLAEERE %
B RRABAMRF > At A S EREAATHERZB TR

%7 e

(=) HEBBURREPTIE & B0 e

EEBRBHMEHSALE - HRLZARRREESERENA
AZ B ERE M IE A B1E F 2 £ 14 B Compudyne Corp., ASBCA
14556, 72-1 BCA § 9218 % - M Bl B i 2 B % 7] A BAZ XA F 3
Fad HEAHETET > ZFRBYFEFRLE @3] A Precision
Plating £H A WA FE LM EBEME > FRAPTLRT -

-

=~ FEHE

wﬂaxum1M%@ﬁi%ﬁ&ﬁi&%ﬁ%Am%%&m
EHER AR R TR AR R LRk 0 2B F STk (the
Comptroller General ) H bR & ZFEZIAEH - Fle 2 b fa EHIE
% R, ¥4 % Williams & Wilkins Co. v. United States, 203 Ct.

>6 “Because no actual apportionment of profits based on what percentage of success
of the marketing of the machines was due to the plaintiff’s device could be shown,
the court held the proper measure of damages would be a reasonable royalty on
defendant’s sales, thereby creating an apportionment of profits based on an
approximation of the actual value of the infringed device to the defendant.”

7« . we believe a broader measure of damages is needed. This broader measure
should take into consideration development costs, but as only one of a number of
different factors.”
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Cl. 74, 487 F. 2d 1345, 180 U.S.P.Q. 49 (1973), aff’d, 420 U.S. 376
(1975) » £ BB = % %[5 £ 47 (the National Library of Medicine ) J&
1R HF K AR B UK RABERFIATE KR H RGBS
AR e o

BARMEXRE BB LIBARF ERBURIRERAT » £
Bl BUR 75 AR IE B AE B EAEAPT 5 KRB AR AL - A2 B BB 3%
1778 TIRMERFAT J BIF A T B LA Ble BT SR E 305HE
TR AL SRR R I LR E 0 AR RS MR AR
KRBT R o SHMMILHE X BB AL E R RE - B
R EM BB 2 E I NI AT AR L > B ZBBURZ B 890
A FVE R FRERE EUALATE B o EH RH 2 F%E
MR 2 2>
%~ RBHA LR BB R

£ B BBk 28 US.C. § 1498() 2 Bafh B N A 5 A &
R RAFEEMAZIBTRMER > RAAEN B A
G BEAKEETABZIMTETAAR 0 ML A BUFHRIEZ A
HEEHFREREAANEHNZ RN BARRALRRE L
A~ BEREREFHZIEFRM AL -

¥ Secure Servs. Technology, Inc. v. Time & Space Processing, Inc., 722 F. Supp.
1354 (E.D. Va. 1989).

> Respest Incorporated & Coleen Mast. v. Committee on the Status of Women, 1993
Copyright Law Dec. I 27,074 (N.D. 11 1993).
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— > BREBIEENRY

NERAEZESRAEBEELER HZARE AR BT 0 K
B ARAE L35 T A B3 B~ B RRRAH 2R (BAER
) BIAFRERA  AFEEAEHE SRR ERR  ARNEHE
HRRE AR BT R AR - mATRROBILERHBZER -
JEA RS A N ik R LR EREA] R S B2 R AIRIE 0 B LA HEA
AREZHE S SERFERMT  MLARH) RERR OB R
B89 A FIRIAZHE 2 R R A R A L RARGIZ0 5K Jo i ik
RN B AR R B AR EZ (BABBEATEER R
I (FB) FEARBEBRYIRILMA) O o WATHERIZM 2
Rt KA > MR HRAMAIR L ROZH AR RGB L
%o fEE PR EMORRY N (RN AR (Fey
ogs BB Bk LA RS EE MBS R R R

QLIERFAT /I ~ NFATHRH R LRI RI ° 2y e F

VIR AREZEHEF Y R4 R A F hREY AR ES Y
F 287 ¥ 3 3L gy § 242 R MLFH AR
T2 MEAPM R AL L Y o o BT S B S R 1 € 1R 2003—4
TEFEEEFERERPET ) ST IR RLR € 0 A AE 92
E20 5 T35 EBR T ST D JAAEARTIE Y LR LL LY FIE
FERNEAEEY I RE GO EFR L LM T8O S0 R 2
F3t € £ 182003 0 F 67-74 -

VIR FRELEGEE Y o | 4290

CHP T FREY RS S E L RERE SR RERE P RS
2002 & » F 635
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M B DAL T RE O K IRAT B 4 2% 5 75 B 0 AR B S A R A% A
T AL 0 Bl AR (BRREEM) A > 2N IR IR ph R
SLAERTHS NI RACE LI RERGU T AR TA &
BN Z FFE 0 I & BUR R BB 14 B & 4T3 (fiskalische Verwaltung
) ZAET R MBITS BB ARME TR GRA 2
LA o P LME AR BAFO S FERY S 2RSS Ex”

RIAAHBUTRIEAT L 7 L IE 2 RBATBRBI AT & ¥ATHAM
Bl AT R TR MR o Jn kB A~ LA K
M B BALETEITA o REME A BT R N TEE 092 T
174 blde BRI - AW 0 ARA L1 B AUTECE 09Ik
BITh REHGAR G RBAABRIEE  ETANEZL
g o

Sray o Taoxaiges F'“a‘r%i‘”r‘ﬁ?égf%iié??—l’p"%iﬂfy4\ R ARGETE
AR =8 E maes s AR8IE2Y 5 F 1770
M*%ﬁ’ﬁ&#%%ﬁa&&ﬂﬂ&*F DR E B LY
AEBEE T o F 99-106° 3 H 55 o [ r AR AR R 2 BT SR
ﬁéﬂ&;‘ziﬁa‘é%ﬂiﬁ@@ﬂﬂ& T GARZFRE S ¥ 228 0 ARRT &
71§ o

SRR FREZTEHREF Y 5 2600 T 12-13
“%ti’r@]?&;ﬁﬁ%;ﬁ)lié,ﬂ ARSI S EUIRIE I 4 LAY
F 85 &~ » F 37

TH<2d i F 390
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(=) »NETHR

B R IE IR BERY > PTRIEZ BURIRBEE ~ Bhix A ik
FARBAR ~ AR~ BAEE - B~ FRRIEFHF R EA
KA RIER ORISR TR BAR BB R AN
AN UERIFATE > CIEARIERGTILE » WAL LA T
RGZARE® o LBUR AT AT B IATE S AT S > LPFE R
0T T B B ITEB) MBI BH B W S PR E
sdEH S SERMBEFAZEY  WRENEITE  TE
M EA M EBRHR O  AMRONEBE TR TRRHY BT #
DX S

FIRNFATHR 0 BIFTH B F R BATEHR A FR 0 AR
ITBGRRA AR RIE A F3 0 M MR R AP B AR FFRAH R
R 3] B R AR R AR AR L R X R 0 BT
SHHRE HZHE > BIEFEARAH GPA % 20 152 6 FAARE © BA R
EESN 0 BIFFR—MEAANIEERE L2 A E 5 (an impartial and
independent review body ) k2 K& - BHEREHRB @M » /T
FERTEAM R AR RS BHFREN? BEERE -

R PR L ORI R — SRR B B S Y e B2 s
B EEP o Lh > AR E 6 T 640 MEF T X 1428 Y
ZERBE 0 P L E A 18 1996 & 110 > T 230 HEH o 7
Feik ik SR = A F R (702000 10 7 0 T 593 ¢

CHMAA FRAENZFT —{HERSSIREHIE > B B F
B L% 0 AK84E 6 0 F 52-59
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Bae ha AR TH ITANEREALZEY R — TR
HIEWE > Beile T\ xR okEk—Ami, 2% O

(=) #MEH

AIE i -F14 v Hans P. Ipsen 74 1956 3% i » JRA% HH 4k o
BiATAA LA AR RIERMMITLEE S SR ERE D F—
MG E R AR TGO TRAMY  BAKRITE MR 2K
FE R F B 0 BB R s B A B R BRI ARIFRIE R &2
MR o RAEZ X B AR R B R R R o ] E A AT
ITECARR O WA H E A AR EXsRPs 0 3 1960 SF1RE 2 H S
PHIHR LRI RIEBEH = B RBEBRRLEREY
LAATELERBRIRGITEGEE > Blo t ARETFHDE
REF  ATB B R TG BT 0 PP LR H R 2~ A
MR AEMEE > RARTFHBZATE  RAEBERHZZH
s AR AT BRI B ARGE  BT R meT R LT
W EZ AT RETHRE Y M LR RGFA—FEEHBZE L
P RAEN R R - REARE - A FNGEI L AN RN
FiE MR o e B A FRRAT > 2 BATBURIR LB R R F T 0 kIR
MA R R 2 e RARE - Led EA—FHRBET  H AR
ARG RFEMG AN B AERAL K AR T A3 RAERAT L
By ZAHA FEFRAEL? BB L@ KT RATE KB ? PP

Doz 4 s 2aRPEN - R ARIELSP IR 1999 £ 10 7 » F 580
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b ZPEE D VARIR AR kAR (&) IAMZBRHRBLE &0
EME o RAE (R4 X BEZAZFB ABHERE .

M PRI BRI JER T AR > B AMBREZIRYS
BARZE L MBEERT IR AXRLEEELRYIP ML
B2 A @ BRI R BT Mt 5L 0 R AR R B AL B
0 EBURKBET  MHA BRI B NITE > R AMKBERD

BEHAERIZHEARE  RBROEAMRRHIBIBAAT
HE o BG Bsfe—k2 TMIE M T 0 EIRARRE K

IR ZGAEBZITBOR R M R & E@ AR B R A RS2SR
TAH D IMTEFRAEEF—BETEE - F—aL A ESRHR
EFFAAR B AT AL Z B 0 BATEUK TR I -5 38 Ik R 4 R A TR 53R
e B IE IR R AT ﬁ%? B BB A AR e M2 A

BAT kI DIRATE RN BT FHER TR AERSH MR
PIRRZ TAT 7 ik s AT A A TR EE € 89.9.17 (89) TREFH#
AHO Z=Zbw—3RE P T RERAT S LW B AL FATE
vy TR PRI LR

MTrEsd RpEs¥z =% %%35;@'@@:183&35:&11%33-5%#%7"
FHERTIEN > B T 3453555690

[l 1 5= riﬁﬁw’i;i&%%ﬁ%ﬂﬁﬁimmgiﬁﬁi’k&&;%?
BRI € ER2003 0 S M SCRRERE o AR AM2E 12 0 F
62 -

PABIFrBEFRERAL ERFENL AT HE - 2 T8 BB A
HEBRAZERFLF R A I5F T4 PT ERHFF -4 4= 55
SMrBEAFERA = &fi’*ﬁq——:\«"é":’li— BBER93E 28 PRk
ETHRAER (2 ) HHmZALE P2RETE 540 51 o
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BT SRR ERME TR A SETHRAREAESER
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R RERERSURRN  FaFReiaeem 0 F=
BRE TR AR > REFLWBEE > REFRZTEH

TR \—L\Ln %a";‘ﬂ“%ﬂ} BT B B R ggg
TGt R x,\:!‘ff B o ERp L2
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w P JE A ‘%Fjﬁti‘;’ﬁ4fz‘:ﬁ:ﬁ*ﬁ,i;§ﬁ FopE o H T L EL
FREFETEFEZ RAPLNRE i’*'%‘f\éﬂ“ﬁz LHBRE 2 g o
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20 & g o
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