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FREHE
R R AR R— AT R TIE 2 2

HAHE T HRE AT BRI RRTHIEHR

B *
&

"HERIFEERA] ) AT B - RAERA,  AEFEHEEH NMEALTH
FAEM AR AT TR ZIRA] o BEMALA ABERPTA M T XBH
HEVEZHA b ZETEMEAAGAE  BEAZFA>AOHA  FE
HEETRA]FAEMATACEANT YT EEERDBRAIERES » P
BHAHZE TR BATRAGER - Rin > AARLEER EZHAE - W%
A 08 M B FEEERAS A T R AE R 4 (Software License
Agreement, SLA) g R TR & AR R F M R % (End User License Agreement,
EULA) | #70 H 8042 34 248 A A FAs IR > A 2ok 4k A A JATHER -
R AF S % F SLA ~EULA W@ A T @ B R EARETH (BB E
Ko~ RakF) LBEREMIMERAZREEE - XM FHTFTEEREMEHE

B T oAU 2 38 H R R B AR T y IEAR AR R

ety - HEAFEERA - B —RAERA » BALHE - KRBT~ SLA » EULA
FAEMERRA S —FHF

TOREBERBEBRREIFE - FRAAERREEEME (SID.) o AX A8 KA L — AT RIR

FREAEREALI ARG ZE R -

YORSUR AR A A B £ T 2015 BAEMHE RO P S A -
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-.E YN

* Al

ﬂu\

o RIEA T B Afs CD S#42 T H2i5ieh3s | a9k AR T JK By
ToA ] . AF L RE BT R GMERBESMERE T XA 0 FiH CD K&
EERMGA T 0 B THERLR ) LA HEE T RIBREM, LR i
BECDARBEZT LI _F iR FMEs LA PRk AEEHEE—
SEERA] (RMEFFFRA) hEET » THB-Fw B E -

HIR TR Aty CDAZRY 542 > M A4 P E B TS E A
Ty bRl - ki ARTRBRRNLMEAET  MATTFE S BE_FTH
K48 R 4G5k B ORI (Secondary Markets) X % KRk ® T HEFE | 9
AT FRASERARARFEEAT © R EMERNE > FIARICEE Roy &
FEERHY > AHBRERRLZRGFTXTE  GRE —RSERAAANNE
AETRERR? MALN THE, ~ TET, ~ A T#HH, c&EHEF -

b FMAAR  RET CHA BB OREEE  BTE XTI
W2 Bl FUEE R - R 0 0 % T MBI R (SLA) | R TR
iR A AR % (EULA) | PRk » b3 S 306 546 M B 0008 AL 1 R BT
HAE - B AKAA AR 2 M6 2 B & Tt Ik T A B AR — ok T4
&, JRA -

B B FEZ R Bl AR EAEIE AT B B AL by 4% K wifi
1RMEIE T OB RATE R B » RAETHOMAZHARRE - HARM R ARE Y
WAELETHR TER | cHOFR TRAABETEATIKERITHEE Ly
EER ML IERRARAERBATHRITE R E Ly T AR—1y , > W2 AR3H1Z 8%
TREABTFERRITHEEL "3 —1, - B —REERAPTFZ GRS -
ARBHEEBAZ THAHE ) - HARRAZFERAL B T ERE ) ER4E -
BT » ZHEHAER & RERNFERNABLENE - IRBFLFAMBER

BEHR S BRI E R R AR 4 B IR IR 0 F ki R ALK » 2 BETR 09 R E L
ARG FEHEAZ £5R -
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AXMBEEZATHAMATERE S BAMERAE — R4 ERAAZHE
HMERTZERELR  AAZERTHRINZIEZA EREMERK  E
Amazon KT IRFAMBE —FRAENEZ ZH &6 > RABEZFERRTIHZ
WRELAS R R AR ERI oA K FHE — REER B £ B AT
P g B 2 8 R B0y B SRS PR 0 L dE FAEM AL TN & & BAR B 5 K
RBIZAFERSEE X R ? 5 LA » B R R G T HEE ? FEHEA A
WP F — R ERAZ BN A TR T FERBER RN ? EL8E £

—RAERBTHZETRMBGFRT » JEefTHE R A X T 5 1R WML
P PR AXPARBERALIRBE AR 0 ERR B R E A E S 25

A% -

A F—REBRAMA

IRAE B AT AT XK A7 2 RBF AR LB R ERAE VA RE
FERM A BERA  HEERA G REFFRET IR FRHER
LA FEME A FERHFFIHR  c RER IR T BRI T ZEREARILA
B2 88 & RAMAS HPT A HE 94T B AT — RANE - BEEARZH T EFEERY
B o 15 609 EAEIE H 3 7 e BAEAFIREY - BPIRPTIR T B —3REIR I (single-reward

principle) | *°

VSRS T B BRI RGHE RS E RN ERBERRAZ AR | 5 E AT
WooHI2EF2M RE2014F12 8 A47 298 » ATHHB N T RHEEER ;o
BT R B Wiley 534 Bl FAEHE A6 BR AN BOHE 50 ks T BRI  F R B R A R X A
T o0 PRAFREEFESHRAT > 2014 F12 A > HA415 £ 449 - ATFTHEACH " 28
Wiley £ ﬁfﬁ Pt 2% AR FIHER BRI mIRRAA R T 2R ERA > &

e R L 218 B 2011 2 A BS54 263 0 ATHMH "Bt -

2 See R. Anthony Reese, The First Sale Doctrine in the Era of Digital Networks, 44 B.C. L. REV.
577, 582-83 (2003); Joseph P. Liu, Owning Digital Copies: Copyright Law and the Incidents of
Copy Ownership, 42 WM. & MARY L. REV. 1245 (2001); Molly Shaffer Van Houweling, 7he New
Servitudes, 96 GEO. L.J. 885 (2008); Aaron Perzanowski & Jason Schultz, Digital Exhaustion, 58
UCLA L. REV. 889 (2011).

*  See generally, Douglas Lichtman, First Sale, First Principles, MEDIA INST. (Apr. 26, 2010), http://
www.mediainstitute.org/mew_site/IP1/2010/042610_FirstSale.php. (last visited: Feb. 19, 2014).

4 John Rothchild, Exhausting Extraterritoriality, 51 SANTA. CLARA L. REV. 101, 101-2 (2011),
available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2018544## (last visited: Jul. 10,
2013).
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SHEHE
AR R — TR E RS

—~ 2B F—RENE R BB

EBEEH LS 106 R T EEHAS LB HteE A > ais TR
BAVEHE ~ ABE S AMRT 1R RS 0 FMETRAR TR E L BAHEAA
ZE R EF 107 152 5 122 MR A L] SR 2 44 ° o & Mt F A AL AE 1%
AR Z T4 ReA LB FERES 109152 " —RERR , - XHHE
SRR BpELEEE 107 62 T AR RA] | ARR] 0 TR B R T GBS
Byt FAEME R T R AR AEA TR G AR EEETRY
AR iRl EAE R A AR A FAERE R R IR FAE A A T EANT Y
W T EAEE W AR A RIS - PR R L B E R BAT I 09 HEA] 7

£ B & & %IRRT 177> 1908 = Bobbs-Merrill Co. v. Straus ® — £ ¥ # % 7
TR RMERAL Y 2R MRAERA SR - AR T R E A
BT BRI E ZEN TR ML - PrE4E (exhausted) °° ZAAZE Y » £H
RaFERACET ERAIRFBEEB/BEFLERBRIZHERL » HREFEEA
ZRHREFZEEUMIAAEGEARNZIBEITE S T RABEZHE
Tl o AR — TR EBR S AR Y T B AREEEHRAARR
ZEREEBRAE L FAEZMEA YR » ERAFZ —ELRAZET T - A @A
FHARARZIEE HFAREZEFRMmIRF A o

E£BBEEAMBSE (1909 ) FpAfsb—RAME T B FEH L F 41462 P L
%1976 SFEEHFIS ERZH 10915 AF e F TR AARA £
T EFRZERARMEZIERT FHERREZRFCEEETR]_Y - KT &

> See 17 U.S.C. §106 (2010). & ¥ FVEHE XA M FVEHEAZ 3B 8t & HE R B 270 Fvg B T 2545 2t
BHE o 2 HORTAE 22455 20 14 -

¢ See 17 U.S.C. § 107 (2010).

7 A EBES —RAERB T FHER  FSAACH  TIMMER > AT 0 B 56-58 ¢
8 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908).

° Id., at350-51.

0 Id., at 350.

11

“copyright statutes, while protecting the owner of the copyright in his right to multiply and sell his
production, do not create the right to impose, by notice, such as is disclosed in this case, a limitation at
which the book shall be sold at retail by future purchasers---" Id.

2 See 17 U.S.C. § 41 (1909).

13 See 17 U.S.C. § 109 (1976).
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FREHE
R R AR R— AT R TIE 2 2

—RAKEJR Bl Z A3t R 8 A A AR A Y ARAREA  RAREFAFIERT A A
RIFEFRFEAF Y | FARCE ZHEZERATRA S F 109 1645 F
#FkEZ " A (analog) | L T #4324t (digital) | TR @A > B RH
SRR ALK F IE S A DVD B - B AR A K R S A 2
F AT AN E — RS E RN PTHRIE R BT AHAATA
iR S E R e

S BEERMNEHE - RBERINAZIBE
(=) HERFPAHFE—REERA

EFRFEHEITZES —RMBERNFAEEFEZHEE 0 AAFHE
B VEM TR M AR RN o Tl H AR S o) FAE A AR AL
R KAATH 4 » A SLA 3% EULA I\ Ak 4 — R B & R#90F > FAEH
LER(TES S L] ﬁi%i&ﬁ”’%ﬁ EAR 5k AR TAEE
T4 ) A B RBERAE RF A RABRAT A RN E 12
mJ%ﬁ%%ﬁii%%ifﬁ%aﬁ&m%wiéw%%%%%iwe
Bl FEZERATREREIREE — R ERANZERNTRTRIE A
AR FEZFE—TREZR - BRRGT AR ERA - AR
MZEBERAKEAT s —FROEZFEUDRREEEEUDEETE
FER R AWEREIFEUMARBROMEAEF  FE_FRLEFHE
TRy HRMETR R FEER Y EERF  EEFTHBE LGRS

4 “I'T]he first sale doctrine would not provide a defense to -*- any non-owner such as a bailee, a licensee,

a consignee, or one whose possession of the copy was unlawful.” Quality King Distribs., Inc. v. L'anza
Research Int'l Inc., 523 U.S. 135 (1998).

BSOS RMSM T BRI 0 H56-57 BB EE TEFEHMR S T 2B 1998 £
15 F A& FVEHE X | (The Digital Millennium Copyright Act of 1998 * DMCA ) i@ i1 #750 £
FAEHERE 109 B H 117 4RPT T Ak & £ X% » #2001 42 1 " Digital Millennium Copyright
Act Section 104 Report | " % 45 48 % ¥ 45 3 3245 £ % — K 4§ & JR 8] ° See US COPYRIGHT
OFFICE, DMCA SECTION 104 REPORT (Aug. 2001), available at http://www.copyright.gov/reports/
studies/dmca/sec-104-report-vol-1.pdf (last visited: Dec. 5, 2014).

' Id., at 23-24.

7 See Joseph P. Liu, Owning Digital Copies: Copyright Law and the Incidents of Copy Ownership, 42

WM. & MARY L. REV. 1245,1350 (2001).

8 See Robert H. Rotstein, Emily F. Evitt, Matthew Williams, The First Sale Doctrine in the Digital Age,
22 No. 3 Intell. Prop. & Tech. L.J. 23, 24 (2010) (stating that there are three paradigms to understand
first sale doctrine: traditional; transfer of tangible/intangible property; and transfer of intangible

property only).
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SHEHE
AR R — TR E RS

EORERIBBAAFZMEEMELGNFNT » FEHEABRTLARLF
YEIR 8B T 55 @A A T » SRR R — RGHE R B @ A AR FAEZ ko

BOh 0 IR E R B R S $AA A FAE IR A WA ey B $ o BRF
R EAACEAR - AT FAZEAE T R BN ER IR TFEZ L
TR ARAEGR— AR » TR ERZEAEZEZITE > MER
HIE A B L= T4 1E R (random access memory, RAM) |
LPITERRATLI YL ERTRT LB EFHAZIL B EREZ
o 0 o m Ak i MR AR M B AL AR - RIAR T A B X R AR
WAL IF B FE M BB EA REA L GENF—RERIZHAL
AR 0 R — RSN E R AE IR B FAEHEAZ B O AR - S E AT
LAl E R e

Ri% 0 EBR BT FFEHE A E (the Digital Millennium Copyright
Act, DMCA) ¥+ A BAH A REH IR TEAFENE TR LERTITE
— R EJR A - DMCA % 1201 ff FRab AR AT AR 48 4248 iy HL8% AF HE A S
ABLEZETRY LR B P a3 M AT T ] AR REHE - TR
PR ERB T A RE " TR EEREZE —RBERAT » #
TEHEAS AR ER Y 1R ERLFE —REEZETRMIFRPE L
R A F 1201 #55 (a) AT T RMEEARERE, HAFEE
Wap 2 Pl TIEAD ZAEB X — R B EFE - R ERI &
A Z 7T &6 o B b F R AR FE I e B IR BH & H AR A A L5 —F
WA HEBAF R EEETRY -

(=) BEERRBRTHFER

R E —RASE R A A BAEILIEE P AT £ 4 0 s B R %
TG E S RELANEREEZRXGBENRRFROGBAZ - R T Fillx

9 MAI Sys. Corp. v. Peak Computer Inc., 991 F.2d 511 (9th Cir. 1993).

2 See Rotstein, Evitt, & Williams, supra note 18, at 25 (stating “[c]onsequently, software transfers
implicate at least two separate rights: (1) distribution, to which the first sale doctrine is relevant, and (2)
reproduction, to which the first sale doctrine has no relevance.” ).

2 17 U.S.C. § 1201(a)—(b)(2012).
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ReDigi b 2 @4 Apple &35 2 » #£ £ Amazon LERKF * = F Al N
B2 G A X B Bl s ey £ B R A4 T » o Apple #2 Amazon 4948 B %
HETHEL HAETHRLETERYE ERENEL S — A
T ABBRIBEREAY RN EAH*) BT HAEAELZHTA
TR Y 0 e Amazon B —FEEE=F5R5 °

Apple ¥ Amazon BT #F 369 X 5 2 4 A 2 1R » Apple Ik K o945 &
BAHE-RELERNEZ —F X IHR RN 2RLRAEL R B
A HEARZEAL N B RAERAD TR B R ERZ —F G ITHFHEE
Y o o dbt) R R R G IR Bl F R FEEAH = F T 35568
R A2 3k 3 JF Apple A > & Al = F B4 F 4R 5 F & 99 ReDigi A
H#ewy T &8+ & (Syndication Program) | st 35 A VE & Am AL AT B A
AL EETE  EABY—FRHPRT I E * &K Apple 8
1 e 7 95 48 8 HAs F 4409 )R 45 T 55 iTunes » ™ ReDigi 8] 47 48 iTunes
0948 B H 5L L 6 3 4E o Amazon FTIEAF 3 Al R AH R EIMEHR
AR - A PR A —F A B TR T A R R - B R
& TR T P AR = F B Ao - AF H R 6 B A T ey R 0 o

22

23

24

25

26

27

28

29

30

ReDigi 7 2015 SF R BAF —@AFT 8y - B "5 F 8345« ERMRRFH BB ki
M B RA  FRAATFTEEETZARR -

U.S. Patent Application, No. 20130060616, Managing Access to Digital Content Items, available at:
http://appft1.uspto.gov/netacgi/nph-Parser?Sect 1 =PTO2 &Sect2=HITOFF &u=%2Fnetahtml%2FP
TO%2Fsearch-adv.html&r=5&p=1&=G&I1=50&d=PG01&S1=%28apple.AS.+AND+20130307.
PD.%29&0OS=an/apple+and+pd/3/7/2013 &RS=%28 AN/apple+ AND+PD/20130307%29 (last
visited: Sep. 10, 2015).

United States Patent, No. 8,364,595, Secondary market for digital objects, available at: http://patft.
uspto.gov/netacgi/nph-Parser?Sect | =PTO 1 &Sect2=HITOFF&d=PALL&p=1&u=%2Fnetahtml%2FP
TO%2Fsrchnum.htm&r=1&{=G&1=50&s1=8,364,595.PN.&OS=PN/8,364,595&RS=PN/8,364,595
(last visited: Sep. 10, 2015).

See Lauren Indvik, Apple and Amazon Lay Foundations for "Used" Digital Goods Stores, Mashable,
Mar. 09, 2013, http://mashable.com/2013/03/08/apple-amazon-used-goods-marketplaces/ (last visited:
Sep. 10, 2015)

Id.

Id.

“Artists Get Paid for Secondary Sales with the ReDigi Syndication Program” , available at: https://
www.redigi.com/syndication/ (last visited: Sep. 10, 2015).

HRATERELNE -

Indvik, supra note 25.
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Amazon I 45 & 4] 64 % BF » ReDigi E A& &L E S 9B F 8 —F 735
0y A ik MR R B F] o #7 Amazon 99 4] > ReDigi R45 L A F oo
Py %GB Amazon 69089k 0 B AR HAS FAE 69 = F T 358 ROARAS R 69AE
3o R 0 % & ReDigi ~ Amazon » YA R W 35 ¥ 69 Apple % 4] » # 4%
FAERB T R AR EAEG ARG AN T FH—RERA ) RRER AR

L F AR G Al 4 MEARIE T 7048 Bl R4l 6y o 47 > s —AT4E B AT 5 ¥k

% -~ SLA / EULA B %

“The Products transacted through the Service are licensed, not sold, to You for use

only under the terms of this license-++**"

"R ARFETR YA & TIRE ) SEERHENRRE LR

TR THE, B -
—~ REBRFARE LFERZ AR A LR
( — ) Vernor v. Autodesk

#% 24 Autodesk & — & TRGAZ X ka2 ey 3] - H A3 & % AutoCAD
b= BB - LA RERFHEAART AR - 8
1986 ‘FA » Autodesk # L3244 H & 2 AutoCAD 3R5¥ L Z M A — 1

3 Amazon PT 3k #% 2 B 45 FAE M 09 7 KAR P8 T A5 2 B A Mk 0 H R ¥R FE A A 5 4 See

ReDigi Issues Statement on Amazon's Patent For The Resale of "Used" Digital Goods, available at:
http://www.prnewswire.com/news-releases/redigi-issues-statement-on-amazons-patent-for-the-resale-
of-used-digital-goods-190036661.html (last visited: Sep. 10, 2015).
EE L Redigi T B AM AL T LEANMY —F T3 LLERKEANETE  APP &
H 4 B A5 B E = B3 E R Y - See Nate Hoffelder, ReDigi Plans to Launch a Used eBook
Marketplace Soon, Still ReSells Used Digital Music, The Digital Reader, May 2, 2013, available at:
http://the-digital-reader.com/2013/05/02 /redigi-plans-to-launch-a-used-ebook-marketplace-soon-still-
sells-used-music-under-novel-legal-theory/ (last visited: Sep. 10, 2015).

32 Apple iTune APPStore, LICENSED APPLICATION END USER LICENSE AGREEMENT, available
at https://www.apple.com/legal/internet-services/itunes/appstore/dev/stdeula/ (last visited: Sep. 10,
2015).

BORFEHISMEE > oM T B HE o AL B o

3 Vernor v. Autodesk, 621 F.3d 1102, 1104 (2010).
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Fakpg iz AE R (SLA) | > HAEHHLBAAR EHELZZMEW RO E
DT A o 2 B R 3% 3k o

ft Release 14 B SLA &9 %8 - R 6464 | Autodesk 7% & A7 H ¥ 1F
FRYZAEA ) FFAT 0 LI E5KH F &3 Release 14 PTRITH & —3F
BB ARIFMEXAF MM ® o 3o 0 HSLA YR A A4S T —ERFHS
Release 14 # % ¥ 3k ( Western Hemisphere ) VA #MAR3RAE I 2 25k A 2k > o
A% % SLA FHASIE X FAEH > AR ERR AL RESRAT
A ME R Jo 5 B A4 R PR A B Oy 4L R AE AR o AFAIAYSE
2 PATZF AR » Autodesk I IRAT T — B HAR e REMA > KA
B PR © R AE 7 SRS 69 & & 5% 0 48 Autodesk FEE AR 4 AR B AR A
K B B ) E A5 (activation code) W H /AR B B % A5 T RRELA %

R

AR %R % Timothy Vernor & eBay 34 &4 Autodesk #9E % Cardwell/
Thomas & Associates (CTA ) #8474 4 & —F Release 14 3k 8% - CTA &
% Autodesk #9 &+ CTA 4§ Release 14 # 89 AutoCAD 4 % AutoCAD
2000 » 2R 47 K E 18 AutoCAD 2000 % SLA #9 # T 44 % /R %t Release 14 44
MR RomA$ & F BT B X BBy AR & 5 K )R 4 Vernor “ © Vernor
#2007 %7 £ B 3R SR 08 B AT IR RACAE R 0 BRIARE AL
#H —F Release 14 kB2 a7 5 e 2 3| ZEM ik £ T % — R 45E 2 3% (first
sale doctrine) | Z AR » 3t K12 F Autodesk a9 A] © o W 5 3 g I 1% Bp
18 A A7 Vernor 89 #] & - Autodesk B f L 3F £ £ BB % A 3R
BT e

35

36

37

38

“
39 us

1d.

40

41

42

43

a4

HETREGH T i EER S RPEER - P A A - Autodesk 2 3] G AL Bl A&
SLA JEA o o i £ A AR A& IR & 0 24k B FRAU A7 IR TR 0 LRI BORIT IR - Id

ZHEHE TR ZRE L > B TRFR R Z NI Autodesk 2 8] 0 AFRIRAFRIRE - Id.
“Autodesk retains title to all copies.” /d.

“the customer has a nonexclusive and nontransferable license to use Release 14.” Id.

e -+ the Software outside of the Western Hemisphere;” /d.

1d., at 1104-5.

1d., at 1105.

See Vernor v. Autodesk, Inc., 555 F.Supp.2d 1164 (W.D.Wash.2008).
Vernor, 621 F.3d, at 1106.
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%A EIFkIR A AE AR $ 54 %% Autodesk SZAF Release 14
BETHHAEH T ZAMBRELHEELN > 2 R IREABEKE
kR 106465 (1) & (3) B> FHERAFA EREHAF 3B
A MR R B RAFRIEZEIREE 10945 " F —R$ERRA —
M A IRA) - MR B ERAE - AT RS AEZE R &
% 117 4 " 22 %5 5% (essential step defense) | #AARIniFZ FR&] - R
AT HREERA RS RYHIF cHEEARAZEERLZ AT
FHHEA,  BRFEEERMERAEZ THIREA ) Bl RE TR -

BN ;IR G Je VA AT il 2 Bobbs-Merrill E30PA T HE — IR A5 E
RAl ) 2 HFFRERY - 3% B2 Autodesk #5345 CTA 49 R 52 &
Release 14 ki TR M T A MR TRAEMLA » FARE LFEIREDHEAT
BABZIRZ F kM) » @45 1977 SF64 US. v. Wise > B A 1993 £ MAI
L AR TRGIRBE H ok ¢ “MAI trio” * »

LAFEIRAE E B AARBEIRAE GRS E R > ERERR FH
B ZRABRZAERY LR HAREF AT EARFZER DA
FHAE o R > LIFRIEIRRSE 0 1 Wise TP ikTeA% stk P PTA 09463
LEBERT > NATALTEARGREZEERMZITAHA I RME
BAFRAEL N ZE RN - ARGy > £ "MAI trio” FF i o4 =18
Fp) >0 0 Vernor %2 5 R 3R IE R O 30 & A3 P9 4% 348 BA W ok P
BT A4 3R AR RS I BT - SkAk o TRTRAR B4R & - £ 54T Wise 2 "MAI trio”
%o BARE LIRS LA B R TR T RARGITAEA
REBREAR  HHWRANBRRF B ZARFT  F— 0 FEHEALTE

“This case requires us to decide whether Autodesk sold Release 14 copies to its customers or licensed

the copies to its customers.” Id., at 1107.

% Id.

4 Id., at 1107-08.

4 United States v. Wise, 550 F.2d 1180 (9th Cir.1977).

4 MAI Sys. Corp. v. Peak Computer, Inc., 991 F.2d 511 (9th Cir.1993); Triad Sys. Corp. v. Se. Express
Co., 64 F.3d 1330 (9th Cir.1995); Wall Data, Inc. v. Los Angeles County Sheriff's Dep't, 447 F.3d 769
(9th Cir.2006).

0 £ MALtrio F » SFAX ERR A —RMERD > MAEABRFHEEE —— LT LB 55

W MR E Y EFEERNZ S EPTAMAILT 2RI ILH 0 R T RALPTHHEAR

WAL HEA L 534 © Vernor, 621 F.3d, at 1109.
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FREHE
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FARTRRAAZ HIRARN 5 5= FAEEARE FAE IR F 2 A A
BRI 3 B BAEMAT ERAREF O FRA] o

R ZAAE R FR 0 FARE LA SR ZCAR K Wl A
Autodesk ¥2 CTA M2 SLA AAHEF H M H o i ESfikIER e » R
SLA Z W& * Autodesk 89 & P CTA 14 Release 14 3k 69442 HEA » M0 JE P
AHHEAN » BAEE Release 14 4858 32 & T Vernor * Vernor 75 & 4% B34 7 48 &
THRAEHE R mEHARARE R ERAZITFFS - R > B Vernor
8 & P I8 RIAF Release 14 3B P A A > 3 H/2 B L% % Release 14 3k
BeRFPT A A Z ERAITE AT " BT I RES

(=) MDY %% UMG %

fe Vernor ZH B EMBA » FHAKE LA N B ZALET
& MDY v. Blizzard ** ¥2 UMG v. Augusto > ¥ » X &t# T Prf A AR A 4 IZ
WA X FRMm BB o £ MDY RF A T F I Vernor R
AT Vernor £ ¥ B3 5L 2 = A H| BT % 50 R % Blizzard $k 8¢ 2\ &) 2
WoW SR My [k #4k M 3cAiEhsk (EULA) | # > FERARW =42
EERMOIA T ARG EFFIERRRL 0 WoW LR &A% L
Rk TR ) MIEPTHAA T AT —RT 0 £ UMG £ =
fLik B Vernor £ PP E 2 Z AP B b T —2AF ZATIR
BRI ERE — R ER AN TR, RIATER TR
LIRS Wik AL T T2 GRMIRTET L A FRM
1R & R HEHITEZ 0 TIFAH ZIIT - B HARE EFERERAG

51

52

53

54

55

56

57

“First, we consider whether the copyright owner specifies that a user is granted a license. Second, we
consider whether the copyright owner significantly restricts the user's ability to transfer the software.
Finally, we consider whether the copyright owner imposes notable use restrictions.” Id., at 1110-11.
Id., at 1112.

1d.

MDY Industries, LLC v. Blizzard Entertainment, Inc., 629 F.3d 928 (2010).

UMG Recordings, Inc. v. Augusto, 628 F.3d 1175 (9th Cir. 2011).

Id., at 938.

See Jeff Dodd and Roger Williams, Recent Cases Should Make Software Licensors Review Their
Distribution Methodsvand License Terms (and They May Even Make Us Look at Open Source Licenses
in a Different Way), IP and Technology Developments, July 21, 2011, available at: http://www.
andrewskurth.com/pressroom-publications-804 .html (last visited: Sep. 10, 2015).

105.05 HEREZAT VOL.209



SHEHE
AR R — TR E RS

3t UMG #A 3% %4744 CD #9%5 XA HBF - @k AR A FHRNER
& A Vernor &6 Z 78 F B B4 o daMT4H CD 3% £ 1F 8 di 4 A &
WA FATH CD » 51838 4 UMG #4745 CD 2 7 X 3t Rk L% % % ]
A TR R ) MEMSHBEAPTEZ TAE o A —REERA
R e

-
ER

#EZ ZMAEP AR LG REEIROEES AT 2V FHAKE
FERHH TR R ZEI A ITAEECARNE - REERAZRMTH
— BRI T+ Bp R R F AR AN LB S AE B WA R e — AR T 3R
ZHEW R (SLA) | R " & A F W R (EULA) » s 244 4e A %
FHA R FEZMEA - ERAARAMERN ARG ZHETEHZER > &
%o AR UMG £P138mz TE R H F R EZLHE R ) AT > B FEHE AR
AP EFE TR B oHATLEL LA EHM TRHEEA ) 74
mIE TAE  ITE MES —RAERINZERN  ARBEEEFFARLEEE
AZRETAABBZRE B ZEER/Y QLR EZIT MY -

W A AL b SR T BT A S A HE W Rk = R AL BT R PR K 0 B AR
A BB 5y Bp 7T 342 3% S5 W sk oA IRAIME A H AR - M Preg TR A & R &3
MW R ZATRTFAEEH X LR K B A H H 5 &2 5 IR B BB 1
B AR ERFBRAYERT > 2 F 0T T EFRLBE "1 Agree | 42
GRBEFMZFFE T TUMG AT | ABKXER - b AWK
R HZ AR GERERRELZ NGAR T EF K%K 49 (Electronic Frontier

Foundation, EFF) | * f& Vernor £# &2 1% > 9 vAix %2 & (Amicus Curiae) 49

*® UMG, 628 F.3d, at 1180. iXxFg 6y FI B & 44 € 643 & © & 58 » UMG 474K CD ST & KA ERALAT
FEAWHHRAE TR RO EETE  AF CD L& E B FIE - IR BT A8 HeR R
Z IR T X o i UMG 3tk B RAEATH XX ©E - TFRHARATHEIEBTI745 CD 0932 %
EERE "THZ 0 RAUMG 5 £ CD LAz "M sT ) EFRRARETENZ T2
R ) o W 0 B AKRE EFFIRRFIE 0 UMG &AM A M2 7 X ZF 174 CD 4%
RAEZH - WRPTAMEZAS 4 - B —45ERAIF X T45E | - Id.

9 & F 493 %k 24 (Electronic Frontier Foundation, EFF) & — B % B Auw I 45 4.0 04 Bl B M
JE A 2 AR B HEA] (digital right) 8048k - M BARIE 2 0 (A5 FAZ Y H o &
R H KR 2 A& R E amici curiae briefs ) ~ 3-ALEERF - 2 EBN OB T2 50542
FEFZX > AgHTHa Y BRE - BRERZFEF > LI et B FERE (Annual
Reports ) * ¥ £ B & B A€ 4% h 72 5 - See About EFF, available at: https://www.eff.org/about (last
visited: Sep. 10, 2015).
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G HEEARSFERBELZREY RBRBAL - RMERAZERZN > AT
%I F AR Vernor EH] ik o S H0OR S VEHE R LR 43R TR ) 2 Bt & A R

Z FHFash @ > BFF 97 %8 EULA 15 4 $ & 2 AL # 49 (Contracts of Adhesion) #4
TTRHATH 0 L F B AN IRFH B A D AME SRR A @ BB K B SRR AR AR
Fooewek TRERS R THEERS ) XRERK CEFFisd c A—REEEE
me HEHEGABE TET, — A% mI M T ERAe T4HE, o Bk
HEHER TR RAEM » A RTHTEHGZIGE 2 @82 A TIFR R
T EAEHEEC Rin  EFF A BEA AT H AR RS ER  RaERLRE
T Vernor L3FegzE K -

2~ $% 47 A7 @& A First Sale

“ReDigi is possibly the greatest wealth creation ever in the history of the internet

by unleashing the value of the goods people already own.”

~ INC magazine *

‘L —FH S E/L  ReDigi TAAMBEER T ERFRUHE
£l ig”

~ % B INC. #3&

—~ AR &HEBRF LR € ReDigi &
(—) ReDigi 89 E /8 X

60 See Brief of Amici Curiae American Library Association, Association of College and Research
Libraries, Association of Research Libraries, Consumer Federation of America, Electronic Frontier
Foundation, Pu (NO. 10-1421) (Jun. 20, 2011), available at: https://www.eff.org/files/Vernorfinal.pdf
(last visited: Sep. 10, 2015).

t Id., at 9-13.

® Id., at 5-7.

& Id.

 Vernor v. Autodesk, Inc., 621 F.3d 1102 (9th Cir. 2010) cert. denied, 132 S. Ct. 105, 181 L. Ed. 2d 32
(U.S. 2011).

© ZBINC. 3z % — BB A LT G840 H Kiksh 0 HFA QPR X 500 KPR & HRA
Z» &) © Available at: http://www.redigi.com//site/index-invite.html (last visited: Sep. 10, 2015).
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A% 72011 5 > ReDigi A "T# R EH — B —ay B a5 8 —F 7
¥, A& KARL  ReDigi &R A REGE » L —F @it
FAR R 6 Eskk 72 M - #5225 "Cloud Locker ; » % — 7@ > LA P
T A fE ReDigi #9456 T » DARF R 46 BT AR #3858 64 7703 51
"Cloud Locker | #Z#% —F #4554 < - & 4% J ReDigi 89 k#% * A P 78
S 4% ReDigi 69 #8565 £ F #E % % Media Manager 3k 8% = > % 3k 8 09 o) 48
FEABRER P ERSARa BAs 5 4234 & 8 B iTune store A9 &k BA5 5 42 » i@

BRaE B RS RO MBI R A BB BRI GMEA © - F A4 CD

Medk » A A IR E MBI H TR RS AT L% E] T Cloud
Locker | #Z ™ > E{% %] " Cloud Locker | #Z & 4448 £ & B4 — R ¥ itk
By > 5@ @M 0 Media Manager sk €45 P G A B R E SR B2
09 JR 6 4% Z MR ™ © Media Manager 4+ 4% B ) B o9 B RS » S E A
P oy B X BB AT & AR ey & 445 & » Media Manager ¥ & 7% B MR
T RAEE o 2 e YA PR ReDigi 89k F 0 HEZAE A TMIR

FTHZFRRER -

e HPEREBIEEC 1% Cloud Locker 72 64 2 4 4% & » 4 2R 48 &
A ReDigi 89 k P » % i file pointers 3 A5 L B 69 F 448 £ > B F
BAEZ WGP B M AR RAM 22 » S 445

66

67

68

69

70

71

72

ReDigi markets itself as ‘the world's first and only online marketplace for digital used music.” "
Capitol Records, LLC v. ReDigi Inc., 934 F. Supp. 2d 640, 645 (S.D.N.Y. 2013).

Jessica Leber, 4 Startup Asks: Why Can't You Resell Old Digital Songs?, MIT Tech. Rev. (Aug. 15,
2012), http:// www.technologyreview.com/news/428792/a-startup-asks-why-cant-you-resell-old-
digital-songs. (last visited: Sep. 10, 2015).

ReDigi, 934 F. Supp. 2d, at 645. See also, Rick Sanders, Music Industry v. ReDigi: Cute or Clever?,
The IP Breakdown Blog (Jan. 25, 2012), http://ipbreakdown.com/blog/music-industry-v-redigi-cute-
or-clever/ (last visited: Sep. 10, 2015).

ReDigi B A7 R 3% A B # iTune Store BE B 69 B A5 5T A L T MBI EFT—FHE - £ 2
J7 B T 4% A& Apple K ¥ 7K % % /& iTune 8 H 09 B4 & 4% &ﬁ&ni’éﬂ‘%ifﬁ#&l‘&%l&fﬂ %65, 5 oy
EULA ° Apple KX IRH 69 R A » 3R] - X & T I EN & H LM iTune LB F 0932 F
3 Apple 09458 T oo R RS T4 HRATRBRAEREFLZTHEF > 4o iPod ~ iPad » &
iPhone % ©

ReDigi, 934 F. Supp. 2d, at 645.

See B. Makoa Kawabata, Unresolved Textual Tension: Capitol Records v. ReDigi and A Digital First
Sale Doctrine, 21 UCLA Ent. L. Rev. 33, 55 (2014) (citing ReDigi, Inc.'s Answer to the Compl. of
Capitol Records, LLC, No. 12-0095 (S.D.N.Y. 2012), at 7.)

See Kawabata, id; ReDigi, 934 F. Supp. 2d, at 645.
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CHFFLBAZEREZME 7 mERPE (ATF) H3% L% Cloud
Locker #Z 84 & 4£4% EHAWReDigitdE (BTF) % Ak E R
%%3%%&%%%ﬂ’ TGRS R £ ReDigi Tg b 2% S
1% F P JB =2 Cloud Locker T34k & - 2B FH L MM T LEET
HEL T L » B4 F Cloud Locker 72 b9 5 4448 ERPEZ MR ™ - 35 dy b

WAE 77 X 0 RiDigi #4 5L 7T AR R B XA — 1y 5 4448 R AE A SBE 75 AT
FEN - KA ReDigi T3 > REBTFEN 7(:@7?]‘@4@?1,1’_1”“‘@*7}’“%
) B 75 A 0 15 -

(=) ReDigi €5 %

PP A% 4o b - ReDigi i & % 5| R B § 4 ¥ 1EHE A Capitol Record Bl 7#M=z
TR G E WA RRA A5 - R B 4 B IR ILIE A F 3T L R B
FOAMIEH T REER AR P AEF —RMERAZERT
BFEBIF A FRENBLE TR REZITAA T & & & ReDigi 09 EAE -
FRANE Z B F 4 o KIEIRRERT o

Wl 7% ReDigi 42 % Capitol /B & A X 4 2 » EIER - H AW

% E Rt mAL® (duplication) ¥fsF4rE % BRETZMEEALE

TR GITATERH T ALK R R A A AR b ok I X MR

(transfer) #fs & 4445 Ro91T 5B R R AT Rk 1% - H R A —

EEGLE—REGHREZMEE I EXEUUB IR - RERRE (K
WETE) BARRER 7 -

73

74

75

76

77

Kawabata, id.

Id stoh > 2 ReDigi L#FZX —FHEERS REBEZ L8RS - T FHE_FEEEEY
FRBH AL AL £ ReDigi LEEH AL A FPT B2 — F F L RNE AN LaELLR 4 - K
ReDigi T # HFF X 5 P % > M P 9 7T H4% ReDigi 8 8 % % F1 212 1L © ReDigi, 934 F.
Supp. 2d, at 646.

“The novel question presented in this action is whether a digital music file, lawfully made and
purchased, may be resold by its owner through ReDigi under the first sale doctrine. The Court
determines that it cannot.” ReDigi, 934 F. Supp. 2d, at 648.

Id.

"courts have not previously addressed whether the unauthorized transfer of a digital music file over the
Internet—where only one file exists before and after the transfer—constitutes reproduction within the
meaning of the Copyright Act. The Court holds that it does." /d.
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BEb o Ty ik BT U AR R B AR HE R B 101 AR P B AN T ek E R E
(sound recording) ; ¥ " %54 (phonorecord) |, ZE & :al# > ' &
W FR 0B  RAEFEEAEAEEZEET  BE AR TR
HRS LR ARRBE R BT TR HEFEFAL LR - &
GEETAMEERE R R AH T i Ei s TR i
RGN KIRRG  RRFEMEF AN L FEEEY
Pk B A — B FT A E R B o PR E L -

5] R AL FRIB I T B p2p B TR R Y 0 RS

AR BT R TR (FEE) B REB KRRk
T EE BRI Mm% (encoded) B XX ERGARAE » M
R ETHRBEZIR B BB LT TR 8T 5 T

JWﬁ%h%ﬁz@W@%%%i%%»&a%%@%%%%?%i%
ZHFM T BT A ET RBALF A R AR B] AR
AlZAE Pk T EH A AR FEHRPT R R T2 L= Bk
"E WM kA FERE 3L (embodied ) H—EHT 6 E R L iF o b ReGIEAR
FT 2o | HEA LB 4445 R RBEBITME > LIAREE RN — 186
TR L kR MRAEFEERMANTHE - B (£8)
EFREREALER AXREXHABERA —8 A S EFAE
so— BN 2 2 3 A A

ross

X RAZAGARE—ME "H, a9 F > W "Hiwy 9F
B RV THRARER " -

78

79

80

81

82

83

84

85

86

See 17 U.S.C. §101.

Id.

ReDigi, 934 F. Supp. 2d, at 648.

London—Sire Records, Inc. v. John Doe 1,542 F.Supp.2d 153, 166 & n. 16 (D.Mass.2008).

ReDigi, 934 F. Supp. 2d, at 649.

1d. (citing London, 542 F.Supp.2d, at 171.)

“Because the reproduction right is necessarily implicated when a copyrighted work is embodied in a
new material object" /d.

Id., at 450.

"Simply put, it is the creation of a new material object and not an additional material object that defines
the reproduction right ." Id.
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PEIIE 0 KRR L 0 I ReDigi 47 52 & LBk A oy £ 3 o dr o
ReDigi #9 IR F5#f €813 F 7 R % Capitol TR FVEHMAZ S B ERUMEY -
" aMRAMEKEY (& ReDigiM g ) CEABAT » T AN—
EH 68T LB s A& 2 o

#hat > ReDigi 32 i 63245 F4E B4t LA FA$& % 8 iTune 5§
FEREE > AR ERBEAMLRYB o R3] RTRA THiITE 2
FieR T 722 44 (space shifting) | ° B &34 M & Al 69 56 * - Capitol
Hib—EFRETRR > RALBHE  ZEBEASLRNITEHEZ T4E , >
PP R % AR R R ARGE o

Mo 75 ik BT B KA 36 ReDigi 09 F B BTt F ol X H A A7 62248 A vy
A F B KA e AT 0 A2 5 A7 4 R & — ¥ ReDigi A A ¢ @45 ReDigi A
PR SRS A SRME  BR Tt FEFHNRR
2 ; ReDigi Fl P T E H = 58451639 B & L AI4EME = ; ReDigi Al P # & —
185 4L FAE G LR A A A > ReDigi A P —F R ETLBRDE
Capitol & 42 F X TIHEM > - Bt > Wy iklind > 4 4EmARAE

87

88

89

90

91

92

93

94

95

96

Id.

“It is beside the point that the original phonorecord no longer exists. It matters only that a new
phonorecord has been created.” Id.

Id., at 653, fn7." EMABE R E TRFMBA A - ATE T aF MBS 0 RIR A4S 1984
F £ B & k%89 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984) — % » &
IR EBR SR RA KRN - R TR B SRR R VHS 8 SRR 69
iTafz T EFMRAS o SRR A S e AR Bl o W fe RIAA v. Diamond Multimedia Systems
Inc., 180 F.3d 1072 (9th Cir. 1999) £ » £ BB F: 5% ﬂ,:ﬁ:\,huﬁ?zz”—l‘m A1 5] A Sony % - A5 F 3
?651‘%?&5" CD kX & 4445 K ik 4 mp3 #%:‘&2#—*“ AR AT AT IT AT
& & TEMABE - R B SRR 6

ReDigi, 934 F. Supp. 2d, at 653. ( “Capitol asserts only that uploading to and downloading from the
Cloud Locker incident to sale fall outside the ambit of fair use.” )

G324 R 5'17\\7_1715%']1@)?% Ml AR B FEWE s AN ERE  MAHZEESZ
1AL PT & A 095 -

ReDigi, 934 F. Supp. 2d, at 653. (stating that “ReDigi's website does nothing to add something new,
with a further purpose or different character to the copyrighted works.” And, ReDigi is a “commercial
enterprise.” )

IR TR TIEVE | BAEHEEPT SR 89 4% 0 o Id. (creative works like sound recordings
are “close to the core of the intended copyright protection” ) °

1d.

FPEdE & 0 £ Redigi LPTE ey = %%’M :é' ¥ R R AR B TRZ B R GATE R B f g
WREZR B EHEHERES SR %%%4’15/\137%45 & ° Id.

Id., at 651.
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R AFHF ReDigi 9 P LA EZ B0 HEETEEELED > X TRA
Cloud Locker #9474 -

4+ 4} ReDigi & & 12 F Capitol & 44 FVEHAZ ZBRAHE » K1k
hTHEFI R o FE L > ReDigi 3£ R FRL L E T M FHA FEF
ey iT 8 > MR B E — R ERAMELILFF » RIZRATRRER 7 ik
Fe e BB 5 —REHFERABIFAE LT TR ® - K » BfR
4’?%&*’5#&%% o RBFEIRATEZA HEREMITL TR L& R
"Fr ) 9B R T 0 ReDigit 475 <A 2 o

m\J

W4t + A P 4 ReDigi EAf#h b - 33k £ B /M LS 109 #5

XPHREZ TIRA XA XY ﬁﬁjﬁaém IR RBIRAE TR
Z Udrey | —fy e RT3k — RAEE 7 QA% 18 R A AR A AT AE
AT REZ oG 5 T EFREY | 0 BT ERS  FREE

ko z%f%é\%%#ﬁﬁé%% 109 162 M e » e REsamE g2k
A FBIFZ TR E ATHREZEERETR (BF) 24kF
Y (CEBEY) o TSR » iPod » RIEATRIEEEE o

-
N N3

RIFEEB @G BBART ERHRARI LN T E TR EE—FR
HEARTEEEAE T, ERY AR SWMIBREGEL ", ERY
Pz E T EEAN B ERM  HRZ " 3760 ) ERMLFEH —REERA
bOORARSFERE | X B RFERRET FERAZILBRAHE -

% Id., at 652. (stating that “the Court turns to whether the fair use or first sale defenses excuse that
infringement---, the Court determines that they do not.” )

% Id., at 655.

% Id.

100 74, (stating “as an unlawful reproduction, a digital music file sold on ReDigi is not ‘lawfully made
under this title.” ” )

101 ]d.

02 Jd. (stating that “Section 109(a) still protects a lawful owner's sale of her “particular” phonorecord,
be it a computer hard disk, iPod, or other memory device onto which the file was originally
downloaded.” )
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WA IR % 4 BT 2B AR PAEXE LIEE 0 4% ReDigi 35
B BRERH TR B IS T ERERNITS 0 e T AN
MEES  HREFTEERAZITEME  BREAFTSEGER @ ¥R AIE
KA P ZHAATEI TS — REERA Z R > ReDigi M £ikix AR &iE S
WREHEX RO E AN 0 RARFEH A R B B EEAE K > F AR
%m%%%ﬁamm**ﬁ AR TR AL EAEAEA] > o R ¥5h ReDigi 89 £7k © %
Fef B4 B AT A M - M EZ AR EZARAR N FE  FR-K
T a9 HE FR 20 o

& e] J& F B 4 4 [ T AR T ik TR 6 F) ok 0 ReDigi A %¢ 4k # ReDigi 2.0 »
#1 ReDigi 1.0 Ik K69 < F] » Bp 275 % F P 7% iTune B B #5544 205 - G A4

123 %)% A P & ReDigi 2.0 #49 E 3% 4% 77 7% B Cloud Loker * i B TTA§ 845 5 4448 %
TREEATHKKATHEE » BEAMGRNLE - 250 F 800525 24 R e

# H b ReDigi 2.0 Bl f #F » ReDigi 2.0 AT F R @b FRAE 0 R EZH
#% %7 ReDigi 2.0 Tsat A M T H —4 ) BAT T84 oy MR - 35t
TEH T BAATEEEAL MRS E R T TR iTune R 46
1R ¥ 3t B %) ReDigi 2.0 Tt 52 M - /B 2B EEHEE 109 165 — k44 E
RAIFTAE TIRARR AR RS | B SRR

103 Jd., at 651 (arguing that “as it would render illegal any movement of copyrighted files on a hard drive,
including relocating files between directories and defragmenting” ).

14 1d., at 655.

105 Id.

106 Id.

197 See Matt Peckham, Time Interview, ReDigi CEO Says the Court Just Snatched Away Your Right to
Resell What You Legally Own, April 25, 2013 available at: http://techland.time.com/2013/04/25 /redigi-
ceo-says-the-court-just-snatched-away-your-right-to-resell-what-you-legally-own/ (last visited: Sep.
10, 2015).

See also John T. Soma, Michael K. Kugler, Why Rent when You can Own? How ReDigi, Apple, and
Amazon will use the Cloud and the Digital First Sale Doctrine to Resell Music, E-Books, Games, and
Movies, 15 N.C. J. L. & Tech. 425, 446-49 (2014).

105.05 HEREZAT VOL.209



SHEHE
AR R — TR E RS

1B~ FAEHEE AR BN B FAE A 3 IR ] 3 A

e K £ B U E SRR R AR Vernor 58 #1€ CTA L#IZHA - Wk & F
WEZ T AMA » AL "HE” ZRIARE Vernor #9475 ABH AR
Fi A A » 3 Vernor RAF £5kF —REERD - RALHEH LRLEFHEA L
RAEATHZALHFE ™ o KRifn » AAMWE B+ EZF R RE —RERE - FARE LR
FIRA M F T BIETREF Y 0 J&F F Vernor sk E A B A A A -

-~ FAEHERRA

EFREEMAEMNFEEZERRA (Misuse Doctrine) * #AMA £ B IZHTE
% (Tort Law) LR AE&RHETEZ sy " 7 &2 F /R A, (The Doctrine
of Unclean Hands) ' {£3E4 & £ B H 18 % L #-F /& Bl (Equitable Doctrine ) #%
— A& 2 o B R G ERA 1942 S 4 Morton Salt Co. v. G.S. Suppinger Company —
Eb o JREBRRATEL ZAREIT IR AR TEA R A 6y E L -
F AR il X B &SRR RN LR > AR A E S S AE AR
A LA A& — BB & 0y R AL o SR X Bl SR 3 ik B 24w B AR AR B R R A

198 Vernor, 621 F.3d, at 1116.

109 1d. BRAA Vernor X 3RS IMER #9 (SLA) R FAFHER R A ZFHEE R - 5 LarA-o i »
TIAESLER o ATEL 0 H 89-91 ¢

ORI AR R R Al Z w5 Ao B ARSI R L0 ATRE L BEE B — o

11 See Mark A. Lemley, The Economic Irrationality of the Patent Misuse Doctrine, 78 Cal. L. Rev. 1599,
1608-9 (1990).

12 See Brett Frischmann and Dan Moylan, The Evolving Common Law Doctrine of Copyright Misuse: A
Unified Theory and Its Application to Software, 15 Berkeley Tech. L.J. 865, 867 (2000); Dan L. Burk,
Anticircumvention Misuse, S0 UCLA L. Rev. 1095, 1114 (2003).

3 Morton Salt Co. v. G.S. Suppinger Co., 314 U.S. 488 (1942). L REY - REH — R A fE 4z -
X B AAHBANZIRB R RERRBRBAMETEZRS LA LBEZ T2
FAMREZ BT o KRG ERRSE  RENBRGO AL LHE EH - Al il o =212 AR
X S EIRBIHEE o R R 0 e RAMEAZAT SR T ER LA RACN K
BN ZATE CIRIRBZ A AN S E 0 - P @ H A XA B R R A @OPE - T AR
ZIFAF R ERE LR FERNITEZIZEFA REHLREREREAREZFGEHK - A7
HAFER BB IR BIE - FRARE" - oM - T w2 B R T4 F B X P RARBEAE K
BRI 0 RARMHGEAER > HAEE 1802007 F4 A > B 120

H4Id., at 493-94.

151988 Patent Misuse Reform Act, Pub. L. No. 100-173, 102 Stat. 4976 (1988) (codified at 35 U.S.C.

§ 271(d)(4)-(5) (1990)); See general, Richard Calkins, Patent Law. The Impact to the 1988 Patent
Misuse reform Act and Noerr-Pennington Doctrine on Misuse defenses and Antitrust Counterclaims,
38 Drake L. Rev. 175 (1988/1989).
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£ RILERAAEATRAE R+ ARG A L — R Al - Refn > A 1990 > %
% v ikiE b kAR5 Lasercomb America, Inc. v. Reynolds ™ — & % » PAAELS T &
Morton Salt % F P a5 69 S AVE R B » IR TAHE & & ZAEHERHE ST AT » A FAE
HEAES A 3 AR AR 0 F i 4E BARAEAT B AL FEE 0  FE SO R R B 5] i F1E
Mk Z oo

(=) RRABAFBEXZFFREMRA (Public
Policy-Based Misuse )

f& Lasercomb % ¥ » Lasercomb %4 Holiday Steel Rule Die Corporation
(Holiday Steel) 4% Jl Hva {8 < V4 fR38 < WAFEp AL 0y T k5% (CAD/
CAM die-making software ) * Holiday Steel #1i#¥ 3Z #k 5% F 2 #4436 -
AR tiey TR/l LBt g Tey R4 & ¥1 Lasercomb < $k8% I #
ABAL AR Z 555 69 3R BY o Lasercomb $%4¢ FAEAEIR E X 0 KA L4
B TR AR AR R 630 2 o JE Lasercomb #9ARAEIZME R #5F - H — 4%
IR B ILHEAA 99 F oY MR > FIFHR ~ RAE - RAHE R 3509
$kA8 7 o 7RI 5] A Morton Salt ™ 89 ] k324 R A L # R RICHRI
% 2 Lasercomb W94T & TR R FEHEE A > HRpAEAE R & 39k
AT 2002 A 40T LRFFMER Iusit 0 A E XA RL
B AT & Bk o fRAAEARY > Lasercomb #IRAE R L FE B RAI L FE A
WA EAIVER AL 1 LIk 5] ] Morton Salt & b 6 — B 454% » 5898 T

16 See Frischmann and Moylan, supra note 112, at 887-88.

"7 Lasercomb America, Inc. v. Reynolds, 911 F.2d 970 (4th Cir. 1990).

M8 7d., at 975-77.

WA A M B AN AR AR BARA GRS AR LR BARY EE
AR AP H B mE R K 2B FAH o See Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena
Steelmasters, Inc., 298 F. Supp. 1309, 1314 (S.D.N.Y. 1969) (1¥ 7& i 4% 4 A VA 75 42 E & PR 4] 58 F
0 B F R AT 2R AR AZE R RICED K - VEAAZE R 2 3usF o ) Estee Lauder,
Inc. v. The Fragrance Counter, Inc., No. 99 Civ. 0382, 1999 U.S. Dist. LEXIS 14825 (S.D.N.Y. Sept.
24, 1999). Citing from, Frischmann and Moylan, supra note 112, at 867, n.5.

120 Lasercomb, 911 F.2d, at 971.

21]d., at 979.

22 [d., at 972-73.

23 Morton Salt, 314 U.S. 488.

124 Lasercomb, 911 F.2d, at 972-73.

2 7d., at 977-78.

26 1d., at 979, and n.22.
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(EVEHA) ZEFEHRBSZ NIRRT | Mk
Fre8 2 A EUR 0 EB R S ETR A Morton Salt & 1435 £ B £k % — 15
- 3

BN AR B AR AT TR AT 2

b T o FAEAEE R R B Z 305 RP R B F AR T AR
Foo foldm 0 1997 F 0 2B B A LR KT B 1245 Lasercomb £ )k
f&. Practice Management Information Corp. v. American. Medical Association
(AMA) = F b+ FIZEAHEA AMA A B IE AR AR A L8 F 2
B AT B AR A AT R EAEHEE N e KR B R BAERRIG
B kR IR T BB R 0 PV BB MAT SRR
TEHE » A AR B T 5 B K E B R IEX A& (A Substantial and Unfair
Advantage ) ° BP R AME R EAEHE Z B B2 o

B B3 bRk I B A3 B G R B2 AE PR ) R 31 AR
Jz B o #& Alcatel USA, Inc. v. DGI Technologies, Inc. ¥ *** > Jz % Alcatel 4
&GRS E BEME R KR 0 AR M E E Alcatel XAF K A SRR AE BRI
%8 o Alcatel 42 47K B H 4 A X kB - 12 % K4 & F £ A & Alcatel AT
% EZRRRE M B4R 2 o 4% DGI £ AR/R 42 (reverse engineering
process) Z 7 X 4 #7 Alcatel 89 kB8 1% > PR LA E TR B EHIZ A
Alcatel % # 2 1F £ &% %9 8 i #% J& 2 b A (microprocessor card) °

Alcatel [ BP 3% 4 DGI i# R & £ 5k 5% B2 F L FAEHE = o kIR Ak - d7d

127 “The question is not whether the copyright is being used in a manner violative of antitrust law, but
whether the copyright is being used in a manner violative of the public policy embodied in the grant
(copyright owner) of a copyright.” Id., at 978. (emphasis added).

28 Morton Salt, 314 U.S., at 492.

P EBEFE AR ACRR N\ GRITHE £ T HIAK L AT BB EHZEME AMAE
M EFAAER A o EARAB AN REMLRF R AN XS o See also, HR.Rep.
NO0.105-551, pt.2, at 23; Ralph D. Clifford, Simultaneous Copyright and Trade Secret Claims: Can the
Copyright Misuse Defense Prevent Constitutional Doublethink?, 104 Dick. L. Rev. 247, 258 (2000).

130 Practice Mgmt. Info. Corp. v. Am. Med. Ass'n, 121 F.3d 516 (9th Cir. 1997).

Blrd., at 516.

B2 1d., at 520-21.

133 Alcatel USA, Inc. v. DGI Technologies, Inc., 166 F.3d 772 (5th Cir. 1999).

B4 1d., at 777-78.
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Alcatel #£ B AIAE R AGRFIRAZHEAMS AR A LR LA L ZEE R Y
2R HEEEIRERKERFTREZEHEME LR L - A
W EVEHEPT KRB 209 $L B 0 K ARIE Lasercomb ¥ Z ¥l » Alcatel 49
PR AR 2R AR E AR B R 2 0 R (LAY AR AR B BUK 7 -

(=) RIEEHBEXZ EEHE MR (Antitrust-Based Misuse )

KR » A e & iRk 420k 2 % LW 3K kR Posner 5 B &
AR FERERARANZ AR RER ZABERRA > BH
FAZAT S SRR RACEI H A - A R RFEAR B = -
= A RIEI & AR A REERG 5k -5 Ricqdiikl
mEMEMZANLBFYRAA—EARGBAZE > By g b EF A
# 0 R ARIHHE B FHA4@HF] (Consumer Welfare) ° % = > sa&AFRA
BURSL— M S0 B R R A - @ A RAeF ik R IR B T AR 5
2 WM 0 o

f&. Saturday Evening Post Co. v. Rumbleseat Press, Inc. & F *° > Posner
=B 51 A K A& USM Corp. v. SPS Technologies, Inc. #) & ¥ Ff % % £ 5k »
SR PR TR X RAGIL B R 6 R A - RAR R B R B AR K (A4 AT
ey ) B ZFH®R ™ 2?7 Rumbleseat £ 2 7 4 ¥k & M = EEHE 4% 4

Buyb o F— TRk, (nocontest) 182k » BPakdg 4 AR 1FH 523048
ANZ FAEHE WY A e 2 - Posner ik B HE 7 R 3 pb B b — & B SRS RPT

T At 1% R Z AR FEF R F 2 2R (procompetitive and anticompetitive
effects) % @ PR & s+ " EHHERERG T B ARMK > RER
RBRICIIFZRE » FRA e | o— PR G BAMA — UANF

¥ 1d., at 792-93.

B¢ 1d., at 793-94.

B71d., at 799.

38 See Frischmann and Moylan, supra note 112, at 894-95.

139 See also James A.D. White, Misuse or Fair Use: That is The Software Copyright Question, 12 Berkeley
Tech. L.J. 251, 275-76 (1997) (citing Tony Paredes, Copyright Misuse And Tying: Will Courts Stop
Misusing Misuse?, 9 High Tech. L.J. 271, 275; 291 (1994)).

140 Saturday Evening Post Co. v. Rumbleseat Press, Inc., 816 F.2d 1191 (7th Cir. 1987).

11 ]d., at 1200 (citing USM Corp. v. SPS Technologies, Inc., 694 F.2d 505, 512 (7th Cir. 1982)).

2 Rumbleseat, 816 F.2d, at 1199.

3 1d., at 1200.
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BHEEEHZ T 4R A (Rule of Reason) B9 H|Er 42 X, » 3% F) Br
Ao LmEERERNIRE B —BR - RABRAAPTLZIRFTE 02
LEHFEHZBEN X5 ELZ ZTBRALEEL 55545%
AN R BN W S ARAITE RAGILE R FEF 7 5
AR A FAEA R B ey AMTE AT WA AN F R - LRI
PR RB TR FBORTARE > 2B EFREHAEBRZ L
TR - ER RICFIARE KR A —oyEFE -

= BARE EFER Apple v. Psystar &
(—) Apple SLA & % #4853

FHARAZHERBAL ARG LA EZALNR : T REFRE
VB R R AL — I F E R0 ok ZRAARKFEGROERT =4
W AERCEBERT = F 0 FAEMEE AR AL R e L35 5145 A 6 3 A
B R JR B A B AL e AR TR R &3 B AL B IR IR A AR

"M (sparingly) | 69 @A —RA] ™ o £REF » 4% Psystar
E"%?F'ﬂf&é}é MR ER ey 3 0 LATER & 49 T Open Computers | ¥ 7T
ML AEEE R G o 123N 8 47 E # £ Open Computers k%% Apple
89 Mac OS X 1 ¥ A4 ™ - &b » Psystar 885 H (IRIFIZAE ) EAR S Mac
OS X » #H %% & Apple 49 Mac T LA T REE LI oE > 8

144 See Frischmann and Moylan, supra note 112, at 898.

145 See White, supra note 139, at 276.

¢ Neal Hartzog, Gaining Momentum: A Review of Recent Developments Surrounding the Expansion of
the Copyright Misuse Doctrine and Analysis of the Doctrine in its Current Form, 10 Mich. Telecomm.
Tech. L. Rev. 373, 401 (2004).

147 “This case raises important issues regarding the doctrine of "copyright misuse" as it has developed in
the wake of the technological revolution of the last 30 years.” Apple v. Psystar, 658 F.3d 1150,1152 (9th
Cir. 2011).

1835 U.S.C. 271(d)(2012).

0 A AR SR AR R Bl XA SE S LRE®R) SIS B 0 ATIE 113 0 B 103-152

150 gpple, 658 F.3d, at 1157 (stating that “We have thus applied the doctrine sparingly ")

1. at 1153. FF £ » Psystar /& Rk A BR & 4% w69 ~ T I 4X Apple #9 5 & B ¢ - 2 " Open
Computers ; /& & % % "OpenMacs ; B 7T A — 3 ° See Venkat Balasubramani , Court Rejects
Copyright Misuse Defense Against Apple and Affirms License Restrictions in OS X License Agreement
— Apple v. Psystar, Technology and Marketing Law Blog, Oct. 19, 2011, available at: http://blog.
ericgoldman.org/archives/2011/10/apple_v_psystar.htm (last visited: Sep. 10, 2015).
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FI 4R A% o SRS 3 R A% ) JE Apple 89 E G £ X 0 Psystar BIAE M T A
T8y 5] 542 Ao N AZ I R 1% 89 T master image ; #E % Open Computers #54F
X R R E L — KRR 2 o Psystar /£ & & 895 — & Open Computers P &R
A — B LA FRBEE 0 IEMR  kIF3 ey Mac OS X > A4t 5 T H
F s e

Apple & 52 8 # 2008 # Psystar 42 i 3% R IZHE R 49 B 4 9L pl 45
12 & Z A4 > A Psystar #L# Mac OS X £ 25 325 o) AR AR #5465
$EFF ** > Psystar 814 Apple ® KK %4 85 H 2 Mac OS X R A& Apple
) B BG Ak A Rk B VAR B R A & R ©° o Psystar 89 E % 53 Bk AL R AN
Apple /£ £ Mac OS X #) SLA + i :

"ARBRAER G AFE—RT A — G Apple se iR ey B ek~ 4EA
I AT A Apple kA8 o LR ERLE © AAREMAL » ALFTIE Apple it hy
TS L4~ 2R~ SEHAT R Apple #KEE = o |

Psystar 3% & st — 154 3& Apple =& 093%5k 7T L EAEHE 09 S0 B - JaHE
REAEREE R

R o HARE EFARIERRE KRB EK > BRI ED
LRI RIS E » B RGTREIERARGHZ TR ML
B 77 K s 7 o L3RR R & ik BT 6y Bobbs-Merrill %5 > T %
—REERBIT 7& > BRI EULIFRERM T Vernor £ £ %
AP L2 F BT E AL B4 M SLA RABRMER I RMERY
Z ZAMNKEF 0 CAHFAREKIE T ARIZE | o

%2 Apple, 658 F.3d, at 1153.

153 Id.

B4Id., at 1153-54.

3 1d., at 1154.

¢ “This License allows you to install, use and run one (1) copy of the Apple Software on a single-Apple-
labeled computer at a time. You agree not to install, use or run the Apple Software on any non-Apple
labeled computer, or to enable others to do so.” Id., at 1155.

157 Id.

138 See supra note 51-53 and accompanying texts.

150 gpple, 658 F.3d, at 1156 (stating “[t]he distinction (between sales and licenses) is well established in
this circuit.” )(emphasis added).
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B FARE EIFAR B AT T AT T RO X AR
B R R B, = Morton Salt ~ Lasercomb ~ % Practice Managemen =% ** >
B B EZ A 1995 5 F| ik 2 Triad v. Se. Express £ > A Z E ¥ -
Triad & — R4k ~ AR & - L AERE R ET R 0IRAER 4 F R A%
BHATIFEY » REH = AL H Triad 893K 5E - 4% % Southeastern &
— R ENG NG > e B AR 445 Triad 49 E I 85 Triad 49 S0 58 & 1 54
Southeastern 2 3] %9 € % £ » Triad BP ¥ % Southeastern 13 & 3 3 1F 4 -
Southeastern 8 ¥A Triad 34 3 & 220 % = A4 A L 3k A2 09 3 2 14 & 2
B G NG 45 T 3 > AR AR ARAEARAE - 12 5 A8 L3RR R 7R 4 Triad 89
FRAHER #5F 3 R FRH] Southeastern = 3 #u B 74 Bl 45 7T o2 L 5% F = 415 9k
B WAL TR EERER - KRk BARZETHM " &4
EEMZ B ERREGERFMFRE ) I FI QT CHETRZ ZHEFFH
FH T AP REE e AT BB R Al FI BT s R o o B L T kB
BAHERGATEE (BIHA) BERFESRGHFIILT > TEERA (K
BHEA) HZ B AL =

2R Psystar £ 7k * Apple ¥ Triad %9 7 B Z & £ 5> Apple & [ /£ Mac
OS X kA% & ik g 4h i b H A BB R - kIR & RIEF & Apple
BRERE @K - WA Mac OS X #4822 DVD B » Apple 3t 72 A &4 43
KA PT A HEAS R & 0 MR BARER AZ Mac OS X $kR 4k A 2% 0% B 1%
TIHBERITBA - FRHEERE > "THHEHWMEZDVD B BEse
B ER R ARERA (28 2) %K » B4 Apple 89 SLA 4 A #E
e, kT MAF— > ZSLAAR " AKM A Apple 2 834
A E - BHEE S ARIARERT®RA ) 5 B = A SLAEM T

%0 See supra note 113-32 and accompanying texts.

181 Triad Sys. Corp. v. Se. Express Co., 64 F.3d 1330 (9th Cir. 1995).

162 Jd., at 1137 (cited from Apple, 658 F.3d, at 1158).

1217 U.S.C. § 117 (2012).

4 Apple, 658 F.3d, at 1158.

185 “licensing agreement may reasonably restrict use of the software as long as it does not prevent the
development of competing products.” (emphasis added). Id., at 1159.

166 “The buyers of that DVD purchased t/e disc. They knew, however, they were not buying the software.
Apple's SLA clearly explained this.” (emphasis added). Id.

167 “The SLA, states that the software is ‘Tlicensed, not sold, to [the customer] by Apple Inc. (Apple) for
use only under the terms of this License.” ” Id.
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FAE 0 A SR — AR AT B A - B B R Apple 89 3%
BT E A ARE = ARG RS —& — IR T ST — 1@
F Ry o VA Apple 89 SLA TR & Vernor F TR Loy Z A% = T
— FMERAZEHARTHEAALLIRMBMEN 5= FEHEARS
FAE TR AME AR B Z N F = ZEEALTERABEZGEA
FRA 7o | M FAEAEAAEIRHE R L o TIRA] - kIR s 0 REF
RARAFAEME R0 SR S AR R e

FHETR A T HGRT o A2 AT RAIHF o Psystar £ 5] A7 7] T A BUR
BEXZ FEMERARA, F o B ERE EFERA 1999 FH € 2 Alcatel
FEBILE T 2 AR EFIEIRD S Apple 89 SLA # Alcatel #5324
T F > Apple 9 SLA S Z A RAI L FH R L A Tag iy - LR
B TRH]H B & T AR/ Apple 09 8 1% L 4% A JE Apple & iR 6y 24 » Apple
1% PR 3% o0 M 0 SRR o0 S8 T e SR S R 0 R RS L AR R 27 o R R AT o A
Way PR T p ke 0 BB Alcatel £ ¥1 Practice Managemen % — B >
AZRN . Triad Fyistg - AT —F YR ER G IRABIEF% 8 AR B -
#% =6y SLA Rl & T ik thea 5 s A E 1 (09 AAE) - RE kN
B FATAR BEAGGHEAR] » TARREEHEE R 7 o

(=) Apple £ #

AREP > FAREEFKERIALEREF Vernor LT H L6 =78
P2 G E IR AT B EVEHEAR] A SLA BB S — RANE R B @ A 6y
HaM o B XKML T E/EHEE A R B 18 A 7 SLA 69T felk o % A

182 “The SLA also imposes significant use and transfer restrictions, providing, inter alia, that a licensee may
only run one copy and ‘may not rent, lease, lend, redistribute or sublicense the Apple Software.” ” Id.

169 Id. (stating that “[t]he license thus satisfied Vernor's three factor test for demonstrating the existence of
a licensor/licensee relationship.” )(citation omitted) .

70 See supra note 48 and accompanying texts.

7 Apple, 658 F.3d, at 1159.

172 See supra note 133-37 and accompanying texts.

73 Apple, 658 F.3d, at 1160.

174 “Apple's SLA, like the one we reviewed Triad, represents the legitimate exercise of a copyright

holder's right to conditionally transfer works of authorship, and does not constitute copyright misuse.”
1d.
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i3 b IKIR A Apple M5 A — A FIATH TN R BOR B K 2 B A
BRJR B ey E B 0 &3 Lasercomb % ~ Practice Managemen % ~ ¥
Alcatel % » ¥ % 5] Bl Practice Managemen % ¥ 5| i Lasercomb & 643080 T &,
Mg TEERREIFORERTEER (REWNITE) ERRILHE
Hi ik ARk L EAEHE B Z A FF o 5 7 32 4) HBLE Lasercomb E WA
HIR3AZ Morton Salt & : " B RAMAZIT LA GTER LA RICHE
ik AE P (@A Morton Salt) 74 S A HE A TR 4] 35 FA A ¥ 4K
ERAFIRBERB ML FEANENZ 7 | FE L L Lasercomb &
FIX ey F s TR A F R G AN A E R R ke i
kb mARGHZERNREER TRT (FHEHA) ZFEHPTAES

d AT =B A A LB AL AR LI AR RS 0 AR BT
M A R IR AR AEAAL ) FVEE R8T o f& Lasercomb %+ %
VEHE A AL AR SR IR B AR IR A A B SRRE - M L B R IRTRE
R EAERE R R#EZ T4 (idea) | X kY8 o & Practice Management
F o ARG RRABIZEAME RN G FHF AR AR
TEZ A3 7™ itk > & Alcatel 5 > FAFHE A IZAHE R £ IR B ARARAEA
e AR LA AFEERMZHT X R REAZTIHEBE T
bR AT PR B AL et TRARRE A ™ = R G FEHEARRL
FAEMEA ZFERASNZGE  ABAFHEA G FRAA P EREZERR
I HGARE > WIER T FEM R AR o W Apple ¢ SLA B
3T " Apple & W 64 Sk 88 5 S8 % & Apple su iRt ey AR 8% EAE R | 0 ASKBY 4T AR
B6y 7 ARFRILMAML AR FHF AR RBFEHEZIRT L RML

175 “We said that ‘a defendant in a copyright infringement suit need not prove an antitrust violation to
prevail on a copyright misuse defense.” Practice Management, 121 F.3d, at 521 (citing Lasercomb, 911
F2d at 978).” Apple, 658 F.3d, at 1158. (underlining citation added)

176 “It is unnecessary to decide whether respondent has violated the Clayton Act, for we conclude that in
any event the maintenance of the present suit to restrain petitioner's manufacture or sale of the alleged
infringing machines is contrary to public policy...” Morton Salt, 314 U.S., at 494.

V7 % RATEE 127

78 Lasercomb, 911 F.2d, at 979.

9 Practice, 121 F.3d, at 520-21.

80 Alcatel, 166 F.3d, at 793-94.
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FEZAEAGE - M EEE R BN T I 2R 2 F R RRE R - 5
e TR H R AR R A] | 09308 > A F R FFHEER = -

R H AR LR IERA Apple £ Z 8 w& M T AR 0
% % ° 4P YA Apple ¥ AT it Lasercomb ~ Practice Managemen ~ ¥ Alcatel
ZETE R SLA BRAIABERTHZ FFG®RMY - RERX TR
FREMAE R X SRR B AR5 ZAZAE - Apple 7 ki AR IR E
R Z A o £ RICEATHE R 09 F — By 0 J& 28 F) B 4 R AT & 2 TR
RGOS ARLZEEZIRLEN > 255452 AFITLHRAEEK
EERRLT  RIENG MK REMm T ARBAT S KA R
B F = 2 4 Apple 89 SLA iz > LA K Lk & R4l A S %
BROYE N P & RN - A ABEEAEL S 10615 T FEET RS EX
SBAEA ) P R T EEEATAR TERERA TS REAS S
RBHEA] » T 2 0 FAEHEAVAIZAHE R 4 PRI AR AE AR AEAS L s 3 4E
ARG R A A FAEE R o Bk sLRICIRN
A E —BRARXNELLE  RENE B WA - AR
FAT & RAFALE IR F 2

Rk 0 AT E IR A Apple 9 SLA 3 K FR #1553 F 5 R T
Z& Apple B EE /T 093k 8% - ¥ Apple 2 A R #| Psystar 1~ Ag A 217K
G697 35 » TR I% A IR Psystar AR EN B A8 A RBE 0T 0 AR
MR EAVEREE R o {2 B A8 o Psystar BT IR E 0BG - L AT HE AR
1% 7 6918 A5 X Apple 89 Mac E§ & 7 8 > HI3:M Apple 2 F - # & K
Psystar [7] Bf 48 5 AR RY s 3k 3 77 7 » B A M R R AL F Bk A 0 F#
Bl TN PR —§ RETAAGF > | 34 1940 FRKPTAH &2
Morton Salt 5t 5 69 B LT B dy A S L Bz ey A E B35 =20

" % RLATE 109 ©

182 2 BLAT3E 144 ©

183 See 17U.S.C. 106 “Exclusive Rights in Copyrighted Works™ (2012).

184 See Randal C. Picker, Apple v. Psystar: Software Licensing, The First-Sale Doctrine, and
Copyright Misuse, The Media Institute, Oct. 3, 2011, available at: http://www.mediainstitute.org/
IP1/2011/100311.php (last visited: Sep. 7, 2015).
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2Lt R A SR E B ik % kB © Morton Salt 2 A H 3 B 4e i B AR
?ﬁlj 185 o

BE ~ &35

“a. Scope of License: This license granted to You - is limited to a non-
transferable license to use the Licensed Application on any iPhone or iPod touch

186

that You own or control.”

Ta. WAHEFE ¢ R RIZ TS 0 A£G PTHEA ZP7A iPhone & iPod touch
HiE Ry R AAZ K - R — B8 TR AL 0 34

B #¢ 4z %9 v [ B AR 3 0 ik e ) & ReDigi B 37 % ° ReDigi 09 #4554 — F 7
By R E AR - MR8y 7 X RAE A E A H XA @ o s S F (2015 )
47 *ReDigiBRMFT—MEEE "5 F 8B4 EMBRRIFAH BB kH
Rl o 09 FA e R PT AR 0 AN B A R 0 JEEIRE SR ReDigi 2.0 693
VERE R, {2 J& ) S5 B AP 3% R AL T A S Z HAL N B4 o R ReDigi 2.0 a9 3E4F
KX BERLERTREZERARMEGRE TH2RER > ERA - RIE
ReDigi 2.0 #93E4E » AT F AP EH L& ey > LA iTune RAZ HEL T EBEE
LAMZ TIRAE 0 FEPTAME > R AL F SLA/ EULA LG dEH] o 2
BRI AEAE AR o iTune 3 $fs 5 445 € -7 6 & SLA /EULA ¥ 5232 4% F 424

54538 o ARAE AT M FR 5 AL E 3R B e 48 B Ak 0 ReDigi 2.0 #93EVE A X A7
HERFEAZIHERY » B2 T EEHA LBHEAF] -
RIETLHIFR AT AL - BN £ BRI ARIZHE R 497 PR 4g 5 — R 45 & R A

Z i@ BBk IE (Court of Justice of the European Union, CJEU) # 2012 57 H

% RURTRE 113

186 See supra note 26.

187 See ReDigi.com, Why do I need a invitation to join? Available at: http://www.redigi.com//site/index-
invite.html (last visited: Sep. 10, 2015).

18 U.S. Patent, No. 9,021,608, Methods and apparatus for sharing, transferring and removing previously
owned digital media, available at: http://patft.uspto.gov/netacgi/nph-Parser?Sect1 =PTO 1 &Sect2=HI
TOFF&d=PALL&p=1&u=%2Fnetahtml%2FPTO%2Fsrchnum.htm&r=1&{=G&Il=50&s1=9021608.
PN.&OS=PN/9021608 &RS=PN/9021608 (last visited: Sep. 10, 2015).
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# UsedSoft GmbH v Oracle International Corp. 5 ¥ 152 *** » RIFER B TG X fRE
B0 E —RAERD BB TR a4 BN Z F AL BB
Mo Bk AR RBEEEUDZIA TR AEHAROEREREER » T
WALH AR AEL TR HTHREZERL SR &R FEHE -
R UsedSoft 8 AR E R A TR = R E T ARG DA B UsedSoft £ &%
R A B RS SR 7 R A A 4 LA AR B0 B A -

RIS FVEMAF M SLA/ EULA R#le Al & 5% — R4 ERB A -
ABEIRIRL B XA o T2 FEEARRERAREE - MR R
P 2 RZAEIHAATE 7 RIRGIBIZEA D G AR EM% 275
AR BRI S R T AZAEMERRB T A% o 3R AR F Ak@ B
FrikIT S Apple 8 & R FAFHEB R )R A8 A 7> SLA » He 3L F) k38 oy 3 3F B3R
g HBEMR4GE TRAIRF ) X FE o RS SLA P RVARERFIRIZEA S BB
R BGEFMZ S R BPRBEAZE o MRE T ARBURB A FERERR
B, o EBAAZERASRRLZEEAZZEEANZGE  AEFAH A3
FHAL > R EERRICTIENARE A ER T EMERE I NLBOR - B
Apple #9 SLA FR |4 32 HE A 3F Apple 5o 69 A2 B2 b 4 F H 9k 82 - PALRAR AL Sk
R AR ER T BRI N BRI IE R B2 iy Bk
REVEHEER » BAnaT ATk » BpARoR T RACHITAE X2 R HEE MR B | Bk
Z %4+ Apple 75 K4 A IE @B A R B 2 F A%

Ry A ERLEMAESL "THAEE —RGERA,  RFAARA
20 B R R FAE R BT T AT B R A A o SRR A B B ARG ESFikIR
B Z Vernor 2 L3 kiR & ik e R ® v 12 ReDigi B A% HAF 48 4% L3r > -

189 UsedSoft GmbH v Oracle International Corp. (Case C-128/11, July 3, 2012), available at http://curia.
europa.eu/juris/documents.jsf?znum=C-128/11 (last visited: Sep. 10, 2015).

190 See Raymond L. Sweigart, Could Software Imports from Europe Bypass U.S. First Sale and IP
Exhaustion Laws? JD SUPRA (Jul. 25, 2012), available at http://www.jdsupra.com/legalnews/could-
software-imports-from-europe-bypas-07612/ (last visited: Sep. 10, 2015).

9 A RECH  TARAESLER |0 AT3E ] 0 A 83-84 -

92 2 R k3 A 89-91 ¢

190 S ATEE 182-85 AR JEZ R -

194 Vernor v. Autodesk, Inc., 132 S. Ct. 105 (2011).

195 Mary Minow, "Selling Used Digital Files: A Setback, But Not the End of the Story", Library Journal,
April 5, 2013, available at: http://lj.libraryjournal.com/2013/04/copyright/selling-used-digital-files-a-
setback-but-not-the-end-of-the-story/ (last visited: Sep. 10, 2015).
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REE L BAF - RAERAZIALAR » ZFERKGSFHRLEVIRIELAH M F — RS
ER BBy Fk 0 B Z 2013 F 4 & John Wiley & Sons, Inc. v. Kirtsaeng & 7 » 3%
EBA—RSERIGHK TEANKEE ) B THABEE  FRAR T HEEF
Breyer RiEBREHF —RMBERNEBRBEE HAF AL ETNARPELAARZ
B A& H4E - Breyer Kk B ASTHZ LT BT O BAFH T HEREEHITE
— B AG L T BW#E 4T (parade of horribles) | #9143 *° > RIAL FIHRB B E -
MHUARZAFTAEDEEE RAALARGFRRELH LT ZBEEEER
10915 % —RAFERB FARAABRIREXSHZFTRSL ™ 2 HES
EERK AR E B

BRAREBRARSGERDRLHEEAA "BE ) 2 TR HAGERNE B
W8 FAEAE ASF R B 7 B 717 35 B 568 A B AL HER] - B4 MR 090 & F M R FF
TR A 0 B R SRR RIE TR IERHEF F — k4N E R B i R
HAs B R B TTH o

Rk A SN 0 ReDigi #9819 ALE 2014 6 A 9 2 #F) £ B B §/F% - 1835

s TEAEE - RAERA ) ZERM ™ i 2B ZEH B B & Maria A.
Pallante JEAGAEA T F — 313 R o9 Z/EHE R | 25372 2R EHEHEEL -8

196 — HLONSF 5 — R4S )R Bl X B Bobbs-Merrill %1% » 2B R & kIR e 45— 8 % M
FeFAEAE KT #hE R B Rk s — 1B #) sk 0 BP Quality King Distrib., Inc. v. L'anza Research Intern,
Inc., 523 U.S. 135 (1998). £#ZEF » RS FIEH L F — R ERAEAA RSO Z FEFTH
Yy RBRZHFAEERMGARIEER FEHE L T 4% | (lawfully made under this title) #% °

7 Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. (2013).

198 B E B =—O— =4 John Wiley & Sons FZ NI yH » ARKBHAHE - % — R4 E R Ao
WMAMEZ A FH LA T EB Wiley £ 0 AT ©

19 “Imagine Toyota, - Millions sold in the United States. They have copyrighted sound systems. They
have copyrighted GPS systems. When people buy them in America, they think they're going to be able
to resell them. Under your reading, the millions of Americans who buy Toyotas could not resell them
without getting the permission of the copyright holder of every item in that car which is copyrighted?...
Is that right?” See Kirtsaeng v Wiley Supreme Court Oral Argument Transcript, at 28-29, available at:
https://www.eff.org/sites/default/files/filenode/11-697.pdf (last visited: Sep. 10, 2015).

200 “\We hold that the “first sale” doctrine applies to copies of a copyrighted work lawfully made abroad.”
Kirtsaeng, 568 U. S.  , at 3.

21 ReDigi CEO, Written Testimony of John Ossenmacher, Before the House Subcommittee on Courts,
Intellectual Property, and the Internet Hearing on “First Sale Under Title 177, May 29, 2014,
available at: http://judiciary.house.gov/ cache/files/74d5d591-6¢07-4fe8-a381-¢025d9091a79/060214-
first-sale-testimony-ossenmacher.pdf (last visited: Sep. 10, 2015).

292 Maria A. Pallante, The Next Great Copyright Act, 36 Colum. J.L. & Arts 315 (2013).
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BER M7 1998 Fi53T2 T 8ds FAEFFEHE R | ™ WZREERAMTER S
EHEE S 12 27 X £ REFEHE P im TR R ) iR g ™ -
DMCA #1976 15 E R - th HE e HE 2 R 98 A 25 T 15 B 2 0 {2 #H70 R L
LY 109 1 T HEAEZ RA] B R EE TR RETHZIAR T A
2001 SFF1EHE B4t = "DMCA % 104 5 %5F , T E 2 H B R EA ALK
T A5 IR 64 0 T 28 o

R 2B EA4EH B By & Pallante 328 @ M2 T T —3f/4g Koy 4R | F 8y
—KHERR ARAACRFORAERGZIHTHLE  AARGILEEZE
R R b 3 — B0 FARMEA L AR PT A& X 200 F W M3 & F A HE 4
W XRFEOETREMM > B ARE TR ETHEEEHER > FHEHA
AR E KX LRI L FE ™ 125 — % @ - Pallante 3% » £
FRFEFE - RMERANZAANFERGERGA L E RN LA RAST S
PR WA > o T8 AR EA SRR TR ERDF - AL — R
&R B B AL B AR AT A R 2 ] 20 o Pallante 3T AR O30 © RFH Gk A F4hey
TRABERFEMR R A A T, mRKAEREAF TR o

BIAAIS E — RASE R A IERA A ARG EEZ RS ITE 2EARTYH
WERFTRDGIEFE L O ER BRI 1997 & " AR EEHBILESR

293 Copyright Act of 1976, Pub. L. No. 94-553 (Oct. 19, 1976).

2% Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860 (Oct. 28, 1998).

20517 U.S.C. Chapter 12 - COPYRIGHT PROTECTION AND MANAGEMENT SYSTEMS, § § 1201-
1205 (2012).

¢ Bl 7> T DMCA #F% Bl 3 AF % 3 AFHE 0 A M RAIZ L 8 0 S5 A iR Ak
HEAE M A MR B P H R £ E DMCA A B SEME AT > HLF  FPRREMEX
LA 02001 F6 A ©

20717 U.S.C. § 109 (Limitations on exclusive rights: Effect of transfer of particular copy or phonorecord)
(2012).

208 2 RATE 1S °

209 See Pallante, supra note 202, at 332.

210 Id.

211 “Or, more simply, Congress may not want a copyright law where everything is licensed and nothing is
owned.” Id.
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( Digital Era Copyright Enhancement Act) | 22> % 2003 F " #4F & A #1271 FR ]
B RO B A # % E (The Benefit Authors Without Limiting Advancement or
Net Consumer Expectations {BALANCE) Act) | 2; #H 9 T EH » S8
RBEEEELAHEFEEEREE (Consumer, Schools, and Libraries Digital Rights
Management Awareness Act of 2003 ) 5 -3k Fgstsh  » MEaR KRB 8 - RFFHIF
B FIRAAF AT o

A 4w & A% ReDigi & % & % T ] BF 44 % 3+ £ (Simultaneous-Destruction
Proposal ) | ° A% " 4% 3% 3t WAL X (forward-and-delete approach) | **; KW
T F R ERIAZERWH € (The Institute of Electrical and Electronic Engineers, IEEE )
A 2010 & 3R B = # 45 8 & 4% % (Digital Personal Property, DPP) % ¢ 35 %
LEREAAF —REBERAIZHE N - REL > B TIHERE » AT Amazon
Apple ~ ReDigi % & IE& & % = F R4 FE 2 2 5 AT KRR T8 £ o983
&% T &AM EHHBEEIERAT IV ISR LG RTF LA
Z #%# - W7 Amazon ¥ Apple A & TR A& 5 E A5 N B BT » RFL
WEAVERE A 6 LIFILAL S b o Brb Bahas B R 48 7 3588 ReDigi R 49 H A

HBH AL FVEHEA VIR R I A4 B B X B & B AT B AL B
ROBEBITZHEEME Y - ABAICIEE > @REH  TRaHEFCEFRNE
REEFREERZEE > HEEFAZET RS G B E R - S RIFX AL

*2 H.R.3048 -- Digital Era Copyright Enhancement Act (Introduced in House - TH) 105th Congress
(1997-1998).
Available at: http://thomas.loc.gov/cgi-bin/query/z?c105:H.R.3048: (last visited: Sep. 10, 2015).

23 H.R.1066 -- Benefit Authors without Limiting Advancement or Net Consumer Expectations
(BALANCE) Act of 2003 (Introduced in House - IH) 108th Congress (2003-2004).
Available at: http://thomas.loc.gov/cgi-bin/query/z?c108:H.R.1066:IH (last visited: Sep. 10, 2015).

#4S.1621 -- Consumers, Schools, and Libraries Digital Rights Management Awareness Act of 2003
(Introduced in Senate - IS) 108th Congress (2003-2004).
Available at: http://thomas.loc.gov/cgi-bin/query/F?c108:1:./temp/~c108f88Uhj:e14509: (last visited:
Sep. 10, 2015).
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18 See Paul Sweazey, Introduction to Digital Personal Property, Originally published in: Jeremy Malcolm
(ed.): Consumers in the Information Society: Access, Fairness and Representation, 2012, pp. 53-
71. Available at: http://a2knetwork.org/sites/default/files/infosoc2012-ch2.pdf (last visited: Sep. 10,
2015).

27 See Larry Downes, The End of Software Ownership—And Why to Smile, CNET NEWS (Sep. 20,
2010), http://news.cnet.com/8301-1001 3-20016864-92 .html. (last visited: Sep. 10, 2015).
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